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PAYING SHERIFF’S INDIVIDUAL CHECKS OUT COUNTY 
FUNDS 


Where bank pays checks drawn sheriff his 
individual capacity out county funds deposited his name 
sheriff the bank will responsible for the amount misappropriated 
the sheriff. This was held recent decision the United States 
Cireuit Court Appeals, Farmers Bank Alamo, Ga., United 
States Fidelity Guaranty Co., Fed. Rep. (2d) 676. 

this case appeared that sheriff had two accounts the de- 
fendant bank, one entitled ‘‘Tax Account’’ and the other personal 
account. 

number checks which the sheriff drew against his personal 
account were paid the bank out his tax account, there not being 
sufficient funds meet the checks his personal account. This was 
done the bank instructions received from the sheriff. 

The bank knew from the form which the checks were drawn 
that they were used the sheriff payment his personal obliga- 
tions. appeared that the sheriff was entitled certain small com- 
missions the amounts deposited him the tax account but the 
bank had knowledge that the amounts withdrawn the sheriff 
personal checks were greatly excess any commissions that might 
due him. 

This action was brought the county commissioner against the 
bank, the sheriff, and the surety the sheriff’s bond. was found 
that the defendants were liable the sum $3,345.45, the decree 
providing that, upon the payment that sum the surety should 
subrogated the rights the county against the sheriff and the 
bank. holding the bank liable, Judge Bryan, who wrote the pre- 
vailing opinion, wrote part follows: 


bank appeals, and contends that, did not receive any 
the money debt due it, otherwise participate the mis- 
appropriation, held liable. 

who deposits money bank trustee has the right 
withdraw the same the bank without notice 


knowledge the contrary, has right presume that the depositor 


will not violate his trust; but, the bank has notice knowledge 


a 
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that breach trust being committed improper withdrawal 
and use the fund, then becomes liable for the misappropriation. 
549. Because the actual knowledge which the appellant 
bank had the misappropriation the sheriff the funds the 
tax account, are opinion that the decree appealed from correct. 
The bank did not act the belief that more than the small com- 
missions the sheriff were being withdrawn. the 
charged the tax account checks that were drawn against the sheriff’s 
personal account. had full knowledge that the sheriff was with- 
drawing public money payment his personal debts, and was 
bound know that was misappropriating money deposited and 
designated trust fund.’’ 


opinion written Judge Dawkins reads follows: 


the decree this case, for the reason that think 
the bank aided and facilitated the sheriff misappropriating the tax 
funds checks drawn upon another account sheriff, both 
himself and the members his family, upon oral instructions 
so. the other hand, not think that bank should held 
liable merely because knowledge the part one more its 
employees that checks drawn proper form, that is, signed the 
manner agreed upon when the deposit was made, were actually being 
given for private purposes the depositor. other words, not 
believe was any the bank’s business, and did not have in- 
quire act the matter one way the other long the checks 
were correctly drawn, for there was privity between the bank and 
the beneficiary the trust. simply owed the duty not participate 
facilitate the commission fraud the tax The 
banking business would seriously handicapped, courts should 
hold that such institutions had censor the checks their thousands 
customers who deposit money representative fiduciary 


BANK MAY SET OFF RECEIVERS’ DEPOSIT AGAINST RE- 
CEIVERS’ CERTIFICATES 


The right bank charge matured indebtedness against its 
deposit account, where the depositors were receivers 
corporation, was questioned the Lebanon Iron Co. Don- 
nelly Co., decided the United States District Court, 
for. the Eastern District Pennsylvania, opinion Thompson, 
J., filed December 1928. 

The receivers had borrowed $10,000 receivers’ certificates, au- 
thorized the court. After the the certificates, the bank 
holding them charged the unpaid portion against the receivers’ deposit 
and notified the receivers this action. Later, the 
stance creditors, the receivers petitioned the court for order re- 
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quiring the bank pay over the receivers the amount thus ap- 
propriated. The bank filed answer claiming the right set-off, 
which was sustained the court, and the receivers’ petition dismissed. 

The decision the court published full among the banking 
decisions this issue. 


DRAWEE BANK ALLOWED RECOVER MONEY PAID 
CHECK BEARING FORGED SIGNATURE AND 
INDORSEMENT 


The case Greenwich Bank Chatham Phenix National Bank, 
decided the New York Supreme Court and published the May, 
1926, issue The Banking Law Journal page 330, has been affirmed 
the Appellate Division the Supreme Court and more recently 
the Court Appeals December 1928. 

This case holds that, while drawee bank may not ordinarily re- 
the money which has paid check bearing forged drawer’s 
signature recovery may had where appears that the bank col- 
lecting the check was not holder due course. 

The facts this case showed that check for $3,000, drawn 
against the account Malsman the plaintiff bank and payable 
the order Malsman was deposited the account Malsman 
the defendant bank. The check was presented the plaintiff and 
paid regular course. was later found out that both the signature 
Malsman and the indorsement Malsman the check were 
forgeries and that $2,500 was subsequently paid the defendant bank 
checks bearing the forged signature Malsman. 

The defendant bank was not holder due course because had 
given value for the check its depositor, Malsman. bank 
which receives check from depositor gives the depositor credit for 
the amount and permits him draw against that credit ordinarily 
becomes holder due course the check. But, the present case, 
the was drawn against, not the real depositor, but some- 
one forging his signature. was accordingly held that the plaintiff 
was entitled recover the amount the check. 

The plaintiff bank was represented Bigham, Englar Jones, 
Albert Falck, counsel, and the defendant bank Kaye, 
Scholer, Harold Fierman, counsel. 

Commenting this decision Mr. Falck makes the following state- 
ment: 

the opinion that this decision real importance 
banks and bankers, that the main issue the case, involved the 


application the doctrine Price Neal, and just and proper 
limitation that doctrine. generally assumed that when bank 
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pays out money check bearing forged signature depositor, 
must stand the loss and the matter ended the payment. The 
reason for this assumption might found the general doctrine 
which charges bank with knowledge its depositor’s signature. 
further reason for the assumption may found the doctrine 
which prevents banks from recovering monies paid under mistake 
fact, even though the payment causes overdraft. Oddie Na- 
tional City Bank, 735. While true that that case 
the check question was genuine check, nevertheless the general 
feeling seems prevail that when payment once made the 
drawee bank that the transaction closed far the collecting bank 
concerned. 

the Greenwich Bank case the court limited the estoppel under 
the doctrine Price Neal case where collecting bank proved 
holder for value and further held that the act collecting 
bank its depositor’s did not constitute holder 
for value, despite the fact that collecting bank thereafter subse- 
quently honored other forged checks purporting drawn upon its 
depositor’s account. 

other words, drawee bank which honors forged check 
drawn upon can recover the monies paid out thereon, trans- 
pires that the collecting bank was not holder for value due 


GIVING SECURITY FOR DEPOSITS 

There considerable conflict among the different states the 
right bank give for deposits which are placed with it. 
certain extent the question depends upon the statutory provisions 
the state which the question arises. recent decision the 
Supreme Court Minnesota, Farmers’ State Bank Gatzke 
County Marshall, 221 Rep. 242, was held that commercial 
bank Minnesota has power pledge bills receivable secure 
deposits even though the pledge made induce extension 
past due deposit. 

this case appeared that prior January, 1927, the State 
Bank Gatzke was legally designated depositary the County 
Marshall, the deposit being secured personal bond. The county 
board insisted that this bond replaced surety bond, which the 
bank was unable furnish. appeared that was inconvenient for 
the bank repay the deposit and was finally arranged that the de- 
posit should remain with the bank upon the bank’s pledging the 
county security certain promissory notes. 

The bank was subsequently taken over the commissioner 
banks purpose liquidation. The commissioner subsequently 
started this proceeding recover possession the notes from the 
defendant county. holding that the bank had authority 
pledge the notes security, the court said: 


THE BANKING LAW JOURNAL 


answer say that bank might another bank, 
borrow the money wherewith pay the depositor, and give security 
for money borrowed. does not affect the present problem that 
such transaction the other the bank would 
much prejudiced pledge the depositor himself. That 
the basic and far-reaching difference, which have 
already dealt with sufficiently, between the ordinary borrowing 
bank and the ordinary deposit therein. The difference fundamental 
and wise modified any extension time past-due deposit. 

pledge assets secure deposit being preference, the 
analogy drawn that there legal objection such preference 
the ordinary corporate individual debtor and the conclusion 
reached that there should none the case bank. The essential 
premise that argument, that the ordinary debtor the same 
situation practically and legally the bank, does not hold. The bank, 
unlike the ordinary debtor, the state and exists under 
state regulation for the very purpose receiving and paying deposits 
without preference between depositors. The conventional debtor 
such situation, and the argument from analogy fails. commercial 
bank, organized under the laws this state, has more power 
pledge its assets, particularly its bills receivable, secure exten- 
sion time old deposit, than has secure new deposit. 


PRESIDENT CORPORATION PERSONALLY LIABLE 
NOTE 


Where the president corporation signs note the name 
the corporation, without proper authority, may held personally 
liable the note. This was held the case New Georgia National 
Bank Lippmann, decided the New York Court Appeals 
November 20, 1928. 

The plaintiff this case, national bank, brought action against 
Lippmann, corporation, and Lippmann, its president, 
promissory note signed the following form: ‘‘J. Lipp- 
mann, Lippman, Pres.’’ The plaintiff asked for judgment against 
the corporation, against the president personally if, signing the 
note the corporation’s name, acted without authority. 
ing that the president was personally liable the note the Court 
Appeals, through Chief Justice Cardozo, wrote part follows: 


common law the remedy against agent signing note with- 
out authority was not upon the note itself, but for breach im- 
plied warranty (White Madison, 117). The question 
whether the remedy has been enlarged section the Negotiable 
Instruments Law New York the Uniform Negotiable 
Instruments Law, Cons. Laws, Chap. 38), which provides follows: 
‘When the instrument contains person adds his signature 
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representative capacity not liable the instrument was 
duly authorized, but the mere addition words describing him 
agent filling representative character, without disclosing 
his principal, does not exempt him from personal liability.’ 

draftsman the statute, Mr. Crawford, holds the view that 
the effect this provision make agent liable the instru- 
ment has signed without authority (Crawford’s Annotated Ne- 
gotiable Instruments Law, 4th ed., 52). like view has been ex- 
pressed the commissioners uniform laws, Mr. Eaton, Judge 
Brewster and Mr. defending the rule against assault 
upon its policy (Brannan’s Negotiable Instruments Law, 4th ed., 
163; Eaton, The Negotiable Instruments Law, Mich. Law. Rev., 
260, 265, 272, 273; Brewster, Defense the Negotiable 
Law, Yale J., 84, 90; Brewster, The Negotiable Inst. L., Harv. 
Rev., 26, 27, 28; The Negotiable Instruments Law, 
Am.. Law Reg., 462), and commentators great dis- 
tinction dissenting some instances policy, but concurring 
meaning (Ames, The Negotiable Instruments Law, Harv. Rev., 
241, 247; Harv. Rev., 255, 256; Williston, Contracts, vol. 
2122; Chafee Brannan’s Neg. Instr. Law, supra). The subject has 
not before been considered this court. 

think the proviso that the agent representative shall not 
liable the instrument ‘if was duly authorized’ sign, carries 
with fair implication that shall liable not authorized. 
The proviso does not appear the corresponding section the British 
Bills Exchange Act. was inserted after debate and reflection 
(Eaton, Brewster, supra), and was meant accomplish 
something. think the end view was nothing less than have 
stated. Before the statute was adopted, all manner subtle dis- 
had drawn before one could say where liability would 
rest (Brannan, supra; Mechem, Agency, vol. sees. 1122, 1123). 
Many forms signature indicating intention sign agent for 
designated principal were held charge the agent personally. The 
hardship was mitigated resort evidence when the con- 
troversy was one between the original parties the paper, but not 
when the paper was the hands holder due course. Thus, 
note bearing the name corporation the margin, but signed 
the president and treasurer their own names, with the addition 
their official titles, and thereafter discounted bank without notice 
dehors the instrument was law their individual promise (Casco Nat. 
Bank Clark, 139 307; Mere. Nat. Bank Clark, 139 id. 314; 
Bank Wallis, 150 455). Many decisions the like 
effect are collated the text books (see, g., Brannan’s Negot. Instr. 
Law, 4th ed., Prof. Chafee, note 20, Mechem, supra). Slight 
variations form led variant (see, g., Barker 
Mechanie Co., Wend 94; Miller Roach, 150 Mass. 140; Mechem, 
sec. 1124). The refinement distinction was mystifying even the 
must have been more mystifying business men the 
quick transactions the market. 

statute, read it, sweeps these subtleties away. When- 
ever the form the paper such fairly indicate the eye 
common sense that the maker signs agent representative 
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relieved personal liability duly authorized (Jump 
Sterling, 218 Mass. 324, 326; Consumers Twine Co. Pleasant Co., 
196 64; Austin, Nichols Co. Gross, Conn. 782). But 
with this relief there goes new burden, the exemp- 
tion too broad unrestrained. hypothesis the signer has not meant 
contract individual. there was need make 
provision for the case where the agent representative, though in- 
dicating intention contract otherwise than personally, had acted 
without authority. For this the proviso was inserted. the price, 
speak, relief from liability when authority exists, there 
liability the instrument when authority fails. Unless this was 
meant, the interjection the proviso becomes irrelevant futility. 
will not say with the defendant that the agent liable 
the instrument those and those only, where the indication 
his intention ambiguous that would have been personally 
bound the law had not been changed. The statute does not dis- 
tinguish between cases where has indicated his intention unmis- 
takably and those where has done more obscurely, only what 
has done sufficient disclose his meaning fairly. Some courts 
were able discover ambiguity form signature unequivocal 
the one before here Belle Co., Ia. 161; 
Palmer Stephens, Denio 471). make the rule dependent upon 
mere degrees emphasis would keep alive the old distinctions 
with all their mystifying subtleties. The instrument has the same 
meaning whether there authority none. form still 
hypothesis the promise the principal. Liability imposed upon 
the agent, not aid his intention, for hypothesis intenton 
the contrary has been adequately revealed. Liability exists duty 
imposed law.’’ 


CHECK MUST COLLECTED CASH 


Where the holder check takes draft from the drawee bank 
instead the check cash and the drawee bank fails be- 
fore the draft can collected, the check will regarded having 
been paid. 

this the plaintiff delivered check the defendant 
payment for tax certificate, being agreed that the tax certificate 
should held the defendant until the money for the check was 
received. The defendant deposited the his bank and that 
bank sent direct the drawee which issued its draft payment. 
The drawee failed before this draft could collected. was held 
that the check should regarded having been paid and that the 
plaintiff was entitled the certificate the amount the check. 
This was held the Ericson, 271 Rep. 192, 
decided the Supreme Court Colorado. 

The opinion the court reads part follows: 
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facts are hardly dispute. owned the certificate 
and deposited with Barnhart, county treasurer, for proceedings 
get tax deed. Ericson wanted get assignment it, and Barn- 
hart telephoned who told him would assign ‘to get the 
money,’ ‘if got the money,’ Ericson suggested would give his 
and then the certificate held ‘until the money was received 
payment the check.’ left the check payable McAloon, 
drawn the Cheyenne State Bank Cheyenne. came in, 
and Barnhart told him that his agreement with Ericson was that the 
was held ‘until the money was received payment 
the received the check and signed the indorsed as- 
signment and left the certificate held ‘until the money was re- 
ceived the check.’ Nothing was said about how the money should 
obtained the check. 

weeks later Ericson demanded the Barnhart, 
who refused surrender because the money had not been received 
for it. 

received the check took the First National 
Bank Akron and gave the cashier and told him ‘to get the 
know and would tell Barnhart and would send this man the cer- 
‘to get the money and send the check direct’ 
(eashier fol. 138). gave the banker instructions how 
should collect the check and received for it. The bank sent 
the check the drawee bank Cheyenne saying, ‘Please remit with 
draft,’ and later told that they had taken draft the 
United States National Bank Denver, which was 
the Cheyenne bank had failed. Still later Barnhart surrendered 
the certificate 

evidence shows, and the court found, that the agreement was 
that the certificate was held until the money was received 
the check; the money was never received, and claims 
that therefore there was duty deliver the But 
Ericson claims that should have demanded 
the Cheyenne bank and had would have received the 
money. That right. unquestionable that the holder check 
takes other than cash his own risk (Peterson Bank, Colo. 494, 
246 784), and his agent does must stand it, and that the 
Akron bank was agent, and the bank, having been in- 
structed get the money, took the draft its own risk, that fact 
irrelevant here because responsible for the 
bank’s act, though acted against his instructions. This not the 
ordinary special agent with limited authority, and there 
question here implied constructive agency. was per- 
forming his part the contract, which must said have made 
when took the check, that would use the ordinary and usual 
course get the money it, and not shift upon any agent 
his responsibility for the duty which owed Ericson that. 

claimed that because the bank, had not been instructed 
otherwise, would have had the right, under 1923, 64, 172, 
take the draft lieu cash had the same privilege, but 
the statute alters the common-law rule that point only 
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BANK LIABLE PAYING STOPPED CHECK 


The drawer check has the right stop payment any 
time before paid certified. the bank pays the check after 
payment has been stopped liable the depositor for the amount 
and will not permitted collect from the person bank whom 
payment was made. The most recent case this point decision 
the Court Civil Appeals Texas, Huffman Farmers’ National 
Bank Cross Plains, Rep. (2d) 753. 

this case appeared that the plaintiff drew check the de- 
fendant bank for the sum $297.50, payable Russell. Russell 
telephoned the bank find out the check was good. was in- 
formed the vice-president the bank that Huffman had account 
there but that he, the vice-president, did not know the amount stand- 
ing Huffman’s The vice-president informed the cashier, 
Taylor Bond, the telephone inquiry and the cashier made pencil 
note concerning the check upon the ledger. The payee the check 
deposited the First State Bank Baird, Tex., and that bank 
the drawee and was informed the cashier that the check 
was good. Subsequent this telephone conversation, the plaintiff, 
through his attorney, instructed the cashier not pay the check. 
The cashier informed the attorney the two telephone conversations 
and stated that had informed the First State Bank that Huffman 
had money deposit pay the check. When the check was later 
presented the cashier, probably acting under the impression that 
was bound his statement the First State Bank honor the 
check, paid it. was, course, not bound pay the check, the 
reason being that verbal statement that check good will 
paid does not constitute valid certification. certification, 
valid, must made writtng. 

The court deciding that the defendant bank was responsible 
the plaintiff and that had rights against any other party the 
transaction, first quoted, the following four sections the Ne- 
gotiable Instruments Law: 


185. check bill exchange drawn bank, pay- 
able demand. Except herein otherwise provided, the provisions 
this Act applicable bill exchange payable demand apply 

127. bill itself does not operate assignment 
the funds the hands the drawee available for the payment 
thereof, and the drawee not liable the bill unless and until 
the 

189. check itself does not operate assignment 
any part the funds the eredit the drawer with the bank, and 
the bank not liable the holder, unless and until 
the 
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The acceptance bill the signification the 
drawee his assent the order the drawer. The acceptance must 
writing and signed the drawee. must not express that the 
drawee will perform his promise any other means than the pay- 
ment 


The law applicable the situation here presented explained 
the following paragraphs quoted from the court’s opinion: 


clear from the record, and especially the testimony the 
defendant’s cashier, Taylor Bond, that neither the telephone con- 
versations above detailed said witness’ testimony resulted 
ceptance the check the drawee bank. The acceptance must 
writing and signed the drawee. Section 132, supra. This was not 
done. The oral statements over the telephone the bank’s official 
that Huffman had sufficient funds deposit pay the check created 
liability against the bank. Particularly this true, since section 
189, supra, provides that check itself does not operate as- 
signment any part the funds the credit the drawer with the 
bank, and the bank not liable the holder unless and until 
certifies the check. Ballen Friedman Bank Kremlin, 
Okl. 112, 130 539, (N. 621; Van Buskirk State 
Bank Rocky Ford, Colo. 142, 778, 117 Am. St. Rep. 182. 

the general rule that the drawer uncertified check can 
revoke his order for the payment his funds, banking phrase- 
ology ‘stop payment,’ any time before the bank’s acceptance the 
check, and the bank bound such revocation, and has right 
pay the check after notice thereof. Hewitt First National Bank 
San Angelo, 113 Tex. 100, 252 161; Odle Barnes al. (Tex. 
Civ. App.) (2d) 577; Brannan’s Negotiable Instruments Law 

fact, the bank under legal obligation the holder 
uncertified check, and such check will not support 
action the holder against the drawee bank. Kountze 
al., Tex. Civ. App. 402, 561 (writ error denied) 
Central Bank Trust Co. Davis (Tex. Civ. App.) 149 290 
(writ error denied) Brannan, supra. 

being obstacle preventing the drawer the check from 
the time did, follows that, when that in- 
strument, the due course business, reached the Farmers’ National 
Bank Cross Plains (defendant), that institution owed duty 
obligation the holder the check, and its payment the same 
after the countermand was wrongful its depositor, and rendered 
liable for the sum charged against plaintiff’s account. First Na- 
tional Bank Durant School District, Okl. 120 614, 

the law there nothing between them litigated 
adjusted. Russell, payee the check, when sold the same 
the First State Bank Baird and indorsed it, engaged, among other 
things, that due presentment the check would ‘accepted 
paid, both, its The check was pre- 
sented bona fide holder the due course business the de- 
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fendant bank for payment. The drawee bank exercised its option 
pay not pay, and paid the check. Before paying the check the 
bank was required take into consideration whether was drawn 
against funds deposit, and whether the order for payment evi- 
denced the check had subsequently been revoked. elected pay 
the check, and the transaction closed. When the check was paid, 
became dead the commercial world, mere evidence past trans- 
action indebtedness that had become extinguished payment. The 
payment, under the circumstances, was purely voluntary act the 
part the bank, and cannot recover the funds paid out from 
the original payee, Russell, any one else. National Bank New 
Am. St. Rep. 821, Ann. Cas. 630; National Bank Rolla First 
State Bank Salem, 141 Mo. App. 719, 125 513; Brannan’s 


CERTIFICATE PAYABLE ESTATE PAYABLE 
BEARER 


payable bearer under the Uniform Negotiable Instruments 
Act which provides that instrument payable bearer ‘‘when the 
name the payee does not purport the name any person.’’ 
This was recently decided the Supreme Court Minnesota the 
ease Hansen Northwestern National Bank Minneapolis, 221 
Rep. 873. 

this appeared that the Citizens National Bank Albert 
Lea issued certificate deposit reciting that ‘‘Christian Hansen 
Estate has deposited this specified sum ‘‘payable the 
order The certificate was delivered the attorney for the 
estate and was afterwards indorsed the name the estate the 
attorney and deposited his personal account the defendant bank 
which was collected. The proceeds were subsequently drawn out 
the attorney. 

This action was brought the plaintiff, administrator the 
Hansen estate, presumably the theory that the indorsement the 
attorney was unauthorized and that the bank was, therefore, liable. 
The court held, however, under the section the Negotiable Instru- 
ments Act above referred that the certificate was payable bearer 
and consequently transferable delivery. The result was that the 
attorney’s indorsement was immaterial far the rights the 
parties the certificate were concerned and the defendant bank was, 
therefore, not liable having collected the certificate unau- 
thorized indorsement. 

The opinion the court reads part follows: 
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said note payable the order the estate Wm. Beach: 

note was legal effect payable bearer. The es- 
tate William Beach could neither speak, think, nor act. con- 
sisted certain inanimate and incorporeal things ‘‘property,’’ 
which died seised. The testator had transaction with the de- 
fendants. They owed him nothing, and when died they were not 
indebted his estate. They could not become indebted after his 
death. The note suit must, view all the facts, re- 
payee the note, did not represent either individual corpora- 
tion, any legal entity whatever.’ 

drawer maker the certificate deposit here involved 
knew that Christian Hansen Estate, the payee, was not existing 
person legal entity, and under the decision cited the certificate was 
payable bearer. See, also, Title Thomas, Miss. 122, Am. 
826. Such also appears considered the law this state prior 
the adoption the Uniform Negotiable Instruments Act; for 
Lytle, Minn. 336, 983, Am. Rep. 410, Chief 
Justice Gilfillan says: 

bearer, the ground that the use the words ‘‘or order’’ indicates 
intention that the paper shall negotiable; and the mention 
impersonal payee, rendering indorsement the payee impossible, 
indicates intention that shall negotiable without indorsement— 
that is, that shall payable bearer.’ 


strong dissenting opinion was written Judge Stone, which 
pointed out that the certificate should regarded being payable 
the administrator the estate since that was the real intent 
the parties. 


NEW EDITION THE BANKING LAW JOURNAL DIGEST 


There now preparation new edition (fourth) The Banking 
Law Journal Digest, which will digests the decisions pub- 
lished The Banking Law Journal time its establishment 
1889 down January, 1929. 

The last previous edition the Digest was published 1924. 
The new fourth edition will entirely rearranged and will contain 
addition the decisions contained the third edition the decisions 
which have been published the Journal during the past five years. 

The new edition, estimated, will contain some 8,000 banking 
decisions arranged under more than 150 main headings alphabetical 
order and filling volume 700 more pages. 


Rules Adopted Banks for Their Own 
Protection 


How Far They Are Legal and 


This the first series articles, the object which point out the circumstances 
under which rules adopted banks for their protection collecting checks, paying 
checks, and other banking transactions, will held valid and enforced the courts 


The adoption protective rules. 
Validity protective rules. 
Application protective 


The adoption protective rules. Most banks have adopted 
rules the objeet which protect from liability connee- 
tion with the making collections, the payment ‘checks, and the 
other banking transactions. The rules this kind most 
met with those the effect that: 

The bank will not liable where, through oversight, pays 
which payment has been stopped; 

The bank will not liable where item lost through 

The bank may send items direct the banks which 
they are drawn and eash exchange; 

The bank will not liable making payment good faith 
person possession depositor’s passbook, ete. 

faet that, many, these rules not afford the pro- 
tection they were intended give. There three reasons 
for this: 

First, the will not enforee the rule because invalid and 
constitutes unlawful invasion the rights the bank’s customers; 

Second, the rule not broad enough the situation which 
supposed apply, and 

Third, the rule, though valid, not binding upon the depositor 
because the bank unable show that ever assented it. 

The depositor’s assent necessary make the rule binding upon 
him. order show that the depositor assented the rule the 
bank need not establish that expressly agreed bound it;. 
but the bank must able show, least, that the rule was properly 
brought the depositor’s attention. This phase the question will 
taken later. 

obvious that rule this kind which the courts will not en- 
force worse than rule all. gives the bank false feeling 
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security and likely lead into and expensive litiga- 
tion. 

The object this series articles point out the circumstances 
under which protective rules will held valid and the 


Validity protective rules. When bank relies one its 
established rules from liability, the first question which 
arises the one whether not the rule valid. drafting 
their rules banks sometimes too far and adopt one that unfair 
its depositors and customers that the courts are bound legal 
precedent call illegal. Most the rules which banks adopt for 
purposes protection, however, are held valid. 

usually held that improper for bank send check 
for collection direct the bank which drawn and that the 
bank liable any loss results. generally, but not always, 
held, however, that bank may successfully contract with its de- 
positors against liability this kind. This rule, may mentioned, 
rapidiy losing the prestige which held. More than half 
the states have now adopted statutes authorizing banks 
send items direct the drawee banks. 

also held that improper for bank receive 
the debter’s draft payment item. Collections, the 
courts say, should made and not exchange. like- 
wise held that bank lawfully contract against liability this 

The states are divided the question whether bank which re- 
ceives item for and makes the collection through cor- 
respondent banks liable for the failure default one the 
correspondents. those states which liability this kind 
imposed the bank permitted escape the liability making 
agreement that with its depositor. 

Many banks have blank forms which they require depositor 
fill out when requests the bank stop payment check which 
has issued. not unusual see, forms this kind, ex- 
pression like this: 

(the depositor) ask this act courtesy only and hereby 
release the bank from all liability payment 
While there authority the contrary, the courts have held that 
agreement this kind void against policy. Consequently, 
where the bank pays check which payment has been stopped, 
will liable the drawer notwithstanding the agreement. 

The payment stopped check regarded negligence and, 
general rule, courts will not permit anyone, bank included, 
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contract against liability for his own negligence. These matters will 
discussed more detail subsequent sections. 

example illegal agreement between bank and depositor 
found recent decision the New York Supreme Court, Sus- 
quehanna Line, Auditore, 229 Supp. 181. here ap- 
peared that bank required corporation depositor sign certificate 
the effect that the corporation had adopted resolution that the bank 
was authorized honor instruments when signed those therein 
named ‘‘without inquiry the issue the dis- 
position the proceeds, even drawn the individual order any 
signing officer tendered payment his individual obligation.’’ 

was held that this did not relieve the bank from liability pay- 
ing check against the corporation’s account signed director 
and payable his own, order where the bank had knowledge was 
charged with notice the director’s conversion the proceeds, es- 
pecially affirmatively appeared that the corporation had not 
adopted the resolution. holding the court said: 


certificate signed the vice-president and secretary, dated 
the 21st March, 1923, the effect that the corporation had adopted 
resolution that the defendant bank was authorized honor instru- 
ments when signed those therein named, ‘without inquiry the 
issue the disposition the proceeds, even drawn 
the individual order any signing officer tendered payment 
his individual did not, matter law, relieve the 
defendant trust company from liability under the rule enunciated, 
especially appeared affirmatively that such resolution was 
adopted the corporation. The records the corporation the 
meeting March 19, 1923, were offered evidence, and they are 
conclusive that another resolution entirely different wording and 
import, covering the deposit, was adopted the Clearly 
the certificate was false. The document further certified that: 

provision the charter by-laws said corpora- 
tion limiting the power the board directors pass the foregoing 
resolutions and that the same are conformity with the provisions 

was most amazing instrument. Respondent bank contends 

that was justified recognizing the certificate having been legally 
éxecuted under due form, since was executed under seal and 
authenticated the plaintiff’s vice-president and secretary. 
earry this respondent’ argument its logical conclusion, stich 
resolution therein certified the bank and relieved from 
liability, had gone the extreme extent participating con- 
version the plaintiff’s funds.’’ 


Application protective rules. Frequently the question arises 
facts. this may mentioned that protective rule, 
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being adopted the bank for its own benefit, will strictly construed 
against the bank. 

has already been stated that possible for bank establish 
rule protecting against liability for the negligence its corre- 
spondent banks. effective, such rule should expressed 
and concise language. This brought out recent decision 
the New York Court Appeals, Isler Guye National Park 
Bank New York, 147 Rep. 66. 

The plaintiffs drew draft for $1,085.48 party, named 
Zeballos Paz, Bolivia, against shipment strawbraids. They 
delivered the draft for collection, together with the bill lading and 
other shipping documents the defendant bank. The documents 
were accompanied letter which contained the following instruc- 
tions: ‘‘Documents must only delivered against payment. case 
nonpayment, notify once and have your correspondents cable 
for instructions. The goods would have properly warehoused 
and insured against all risks for our account. Charges thus incurred 
collected from the consignee should subsequently pay the 
draft and take the 

The bank acknowledged the receipt the letter and documents 
and its letter dated July 15, 1919, made the following statement 
its liability: are aecepted only upon the ex- 
press condition that responsibility assumed for any failure 
delay The defendant bank forwarded 
the papers its correspondent, the Banco Nacional Bolivia. 

The Baneo Nacional Bolivia made serious mistake. Instead 
holding the bill lading until the draft was paid, delivered the 
bill Zeballos upon the acceptance the draft. Zeballos thereafter 
disappeared without paying the draft and took all his assets with 
him, the goods which had been shipped the plaintiffs. 
action the plaintiffs against the bank recover the amount 
the loss sustained, the Court Appeals, deciding that the stipula- 
tion contained the bank’s letter July 15th did not cover the 
situation and that the bank was liable, wrote follows: 


are the opinion that the phrase ‘faiiure delay col- 
remitting’ does not cover this ‘Collecting’ defined 
Webster’s Dictionary meaning ‘to demand obtain payment 
account other indebtedness.’ Here was something more than 
failure demand and collect account which was due. 
property was turned over the alleged debtor, and the loss was 
not failure collect outstanding account, but this 
neglectful delivery property 


has been held that the words the deposit slip, ‘‘All items 
subject final payment,’’ mean that the given sub- 
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ject the final payment the bank, and that the may 
withdrawn the item not paid the bank. where these 
words were printed upon the deposit slip, was held that the bank 
was not liable its depositor where the check question was col- 
lected correspondent bank which failed while the proceeds the 
collection were its hands. Falls City Woolen Mills Louisville 
Nat. Banking Co., 145 Ky. 64, 140 Rep. 66. 

collecting bank has been held protected against liability 
for the negligence default correspondent bank the follow- 
ing agreement: ‘‘This bank acts only collecting agent and assumes 
until receives final actual payments from its correspondents,’’ Capital 
Grain Feed Co. Federal Reserve Bank, Fed. Rep. (2d) 614; 
and the following: ‘‘We are entering the check for 
lection and soon this collected, will credit your account,’’ 
Semingson Nat. Bk., 162 Minn. 424, 203 Rep. 412; 
and the following: ‘‘In receiving and forwarding paper outside this 
this bank acts only your agent, using its best efforts select- 
ing its correspondents, and will assume responsibility except for its 
own MeBride Illinois Nat. Bank, 163 App. Div. 417, 
148 Supp. 654. 

But bank not protected against such liability 
stipulation the deposit slip that the bank would not liable ‘‘until 
the for each item has been paid the bank.’’ Bank 

this the best course pursue adopt rule 
which that the bank not responsible the 
lost through the failure, negligence default its 

adopting rule requiring irregular payments reported 
within specified time the bank should see that expressed 
language which misunderstood. one instance appeared 
that bank printed its passbooks statement that ‘‘unless notice 
any errors, irregularities vouchers given within ten days,’’ the 
would deemed correct. The statements returned with the 
paid bore this legend: for errors and all 
tions entries made vouchers returned should made with due 
was held that the bank was liable paying series 
raised checks although the depositor did not discover the fraud until 
more than year after the payment the first The provision 
the passbook, requiring notice within ten days, was modified the 
provision the statements returned with the checks, which called 
for ‘‘due Furthermore the court held that was 
doubtful whether the notice printed the passbooks would include 
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forgeries and alterations. Clark National Shoe Leather Bank, 

usually held that bank may adopt rule limiting its liability 
sending items direct the drawee bank. adopting such rule 
the general caution applies that the bank should use 
and direct language. 

limited its liability that, when receiving drafts checks for 
leetion, deposit, acted agent only, and forwarding 
these other points for collection, was bound only select suitable 
subagents, and assumed responsibility for their defaults. was 
held that, notwithstanding this provision, the bank was bound ex- 
ercise reasonable care, and was liable the depositor where sent 
check direct the drawee and the amount was thereby lost. ‘‘Now, 
can held,’’ said the court, ‘‘that defendant exercised reasonable 
When sent the check mail the very party most interested 
against the payee and principal, and thus place such principal en- 
tirely the hands its adversary?’’ Minneapolis Sash Door Co. 
Metropolitan Bank, Minn. 136, Rep. 980. 

rule permitting collecting bank send items direct the 
drawee banks will limited its exact meaning. Such rule will 
not construed, for instance, permit the collecting bank make 
the collection anything but cash. The collecting bank may not, for 
example, take the drawee’s draft the collection item. 
sent the drawee mail unless the drawee sends the amount 
express messenger; but that what the courts hold. 
decision the United States Supreme Court point Federal 
Reserve Bank Malloy, Sup. Ct. Rep. 296. 

The plaintiffs this case, Malloy Bros., deposited $9,000 check, 
payable their order bank Florida for collection and 
After passing through two other banks the process 
the check came the hands the defendant, Federal Reserve Bank 
This bank forwarded the check direct the drawee 
bank, the Bank Lumber Bridge, The check should have been 
received the drawee bank regular course December 11, 1920. 
the 14th, the drawee bank stamped the check paid and sent the 
Federal Reserve Bank Richmond its draft another North Car- 
olina bank payment. The bank Lumber Bridge, the drawee 
the original check, failed before the draft could collected. 

this action, which Malloy Bros. brought against the Federal Re- 
serve Bank Richmond, was held that the bank was liable for the 
amount the The bank was authorized Regulation (8) 
the Federal Reserve Board, 1920, forward the check the 
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drawee bank for collection. But, was guilty negligence re- 
ceiving payment the check anything other than cash. Authority 
forward the check direct the drawee bank was held not con- 
stitute authority receive the drawee bank’s draft payment the 
check. Since this case was decided Regulation has been amended 
permit the collection checks either cash exchange. 

the case Hommerberg State Bank Slayton, Supreme 
Court Minnesota, 212 Rep. 16, was held that 
bank was liable sending check direct the drawee and receiving 
draft payment, where the issuing bank failed before the 
even though there was statute which authorized 
banks send checks for direct the banks 
which they were drawn. already stated such authority does not 
include authority receive draft anything other than money, 
payment. 

this the plaintiff deposited check which was named 
payee the defendant bank. The defendant sent forward 
through banks, the last which sent direct the 
drawee and received draft payment. The drawee failed before 
this draft could collected. The defendant claimed free from 
liability under the Minnesota statute, 7233 1923. This statute 
authorizes collecting banks send items direct the banks 
which they are drawn but says nothing about receiving anything 
other than money payment. 

was held that the statute did not protect the bank from liability. 
this connection the court said: 


will observed from reading the statute that not 
authority for the receiving accepting draft lieu money 
for paper sent for collection payment under such circumstances, 
and, the bank does so, assumes the risk that the draft 
will paid and becomes liable the owner for the amount the 


statute this kind source danger, rather than means 
protection the banks which applies. sending check the 
drawee, practically the only risk far act that bank con- 
its failure before the draft, which gives payment 
the check, collected. And that risk not covered the statute. 
Banks states which statute this kind has been enacted (and 
there are more such states) should therefore not rely upon the 
statute protect them receiving drafts payment for checks 
which they forward for collection. They should protect 
through agreement with their depositors. 

permitting collecting bank send checks direct the 
banks which they are drawn and receive cash draft pay- 
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ment will not protect the bank where sends check the irawee 
for and credit and where the drawee fails before making 
such the collecting bank receives neither cash 
nor draft and is, therefore, liable the owner the check for the 
amount his loss. This was held recent decision the Supreme 
Court South Carolina, Stone Wachovia Bank Trust 140 
Rep. 27. 

The doctrine the Malloy (supra) was criticized the fol- 
lowing language one the concurring judges the case Hom- 
merberg State Bank, Minn., 212 Rep. 16: 


the Supreme Court the United States expressed the Malloy 
Jase. The major premise that opinion, that check, draft note 
payable only money, true but untrue 
true only the extent that the holder may demand money 
chooses and entitled demands it. Under modern banking 
practice, seems that the proposition has become untrue 
every case where the instrument deposited for the credit the holder 
with bank other than the one which the instrument drawn 
where made payable. such the holders not only 
not demand but normally not expect even want payment 
money. What they want and expect every such 
the contrary appears some special not payment 
money, but transfer the the depositor, banking 
channels, amount credit equivalent the money for 
the check, draft note. The number transactions where that 
not the ease less than negligible. 

upon rule, one utterly out harmony with modern bank- 
ing practice. banks everywhere should put practice the premise 
that only coin could taken payment 
checks and drafts, the fiscal system the would break down 
once under the excessive demand for money. Not only does the 
premise the right payment money, unqualified banking 
practice and commercial custom, seem obsolete, but also seems out 
harmony with our statute. Section 7233, ’23 (authorizing 
checks sent direct the drawee banks). But the similar rule 
the Federal Reserve Banks was before the Supreme Court the 
Case, our error, any, following that the side 
conversatism, and one that can easily corrected the Legislature 
desires that the law should otherwise than are now finding 

(To 
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Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


LOSSES THROUGH CHECK FORGERIES NOT 
COVERED BANKERS’ BLANKET BOND 


Dexter Horton National Bank United States Fidelity Guaranty 
Co., Supreme Court Washington, 270 Pac. Rep. 799 


forgery and alteration policy insuring bank against loss 
through the checks other banks bearing forged 
signature indorsement does not protect the bank where the 
cashier one its depositors, authorized indorse for deposit 
checks payable the depositor, indorses number such checks 
and them the bank. 

The defendant company issued ‘‘bankers’ blanket forgery and 
alteration policy’’ favor the plaintiff bank, whereby the de- 
fendant agreed indemnify the plaintiff against direct losses sus- 
tained arising, among other through the 
plaintiff any check draft, drawn upon any bank, bearing 
forged signature indorsement. 

One the depositors, Crenshaw Bloxom, had 
cashier who was authorized indorse checks payable the firm 
for deposit the firm’s account the plaintiff bank. The cashier 
indorsed number checks payable Crenshaw Bloxom the 
following manner: ‘‘Crenshaw Bloxom, Howe, 
presented them the plaintiff bank and received the cash 
them which converted his own use. 

was held that the indorsements made the did not 
constitute forgeries within the meaning the policy and that 
the defendant was not responsible for the plaintiff’s loss. 


Action the Dexter Horton National Bank Seattle against the 
United States Fidelity Guaranty Co. From judgment dis- 
missal, plaintiff appeals. Affirmed. 

Poe, Falknor, Falknor Emory, Seattle, for appellant. 

Bausman, Oldham Eggerman, Seattle, for respondent. 
similar decisions see Banking Law Journal Digest (Third 


Edition) 558. 
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BEALS, J.—Plaintiff, national banking corporation, instituted 
this action against defendant upon blanket forgery and 
alteration policy,’’ whereby defendant, for value, agreed indemnify 
plaintiff against direct loss sustained it, not exceeding the penalty 
the bond, arising, inter alia, through payment plaintiff any 
drawn upon upon which the signature any indorser shall 
have been forged, and also against direct loss sustained through the 
eashing plaintiff any check draft, drawn upon any bank, which 
shall bear the forged signature any depositor plaintiff indorser. 

The facts which gave rise this litigation are follows: Cren- 
shaw Bloxom, corporation, was depositor plaintiff’s bank, and, 
prior the the first the checks hereinafter referred to, 
had delivered plaintiff resolution its board trustees, signed 
its president and attested its under the corporate seal, 
follows: 


That all drawn upon the Dexter Horton Na- 
tional Bank Seattle, against the account this corporation said 
bank, shall signed Max Weinstein Newmeyer and 
authority hereby conferred shall extend and the authority 
the said persons above named the above manner, draw checks 
aforesaid, payable their own order bearer, and the said 
Dexter Horton National Bank hereby authorized honor 
and pay any and all checks drawn upon against the account 
this corporation, and also pay all checks, payable this corpora- 
tion, payee and indorsee, when indorsed and presented 
above set 


about the same time signature cards bearing the signatures 
the officers referred the resolution, above quoted, were delivered 
plaintiff. These cards bore the heading Bloxom’’ and 
the words ‘‘two signatures stamped twice the face 
each card. These words were also printed the face the cards, 
please find duly authorized signatures which you will 
nize the payment funds the transaction other business 
our One Howe, who was the employ Crenshaw 
Bloxom its cashier, and such officer had authority indorse 
checks payable his employer for deposit its indorsed cer- 
tain checks payable Crenshaw Bloxom follows: ‘‘Crenshaw 
Bloxom, Howe, Cashier’’—presented these checks plaintiff’s 
and from plaintiff’s employees received the respective amounts, 
aggregating $1,989.22, for which the checks were drawn, and converted 
the money his own use. Plaintiff contended that the loss suf- 
fered through the acts the dishonest employee its depositor came 
within the terms the bond written its favor defendant, which 
liability defendant denied. The trial court held that the facts disclosed 
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the testimony did not bring plaintiff’s claim within the terms 
the indemnity bond written defendant, and entered judgment dis- 
missing the action, from which judgment plaintiff appeals. 

The sole question determined is, the words indorsed 
Howe upon the checks drawn favor his employer constitute 
forgery within the terms the bond sued upon? Such bonds are most 
strictly construed against the surety, Duke National Surety Co., 
130 Wash. 276, 227 Parker Lbr. Box Co. Aetna Casualty 
Co., 140 Wash. 262, 248 795; but the same time the compensated 
surety has the right stand upon the condition his bond, and, 
where the liability sought against does not come 
within these obligations, the surety cannot held responsible. Clarke 
Fidelity Deposit Co., Wash.62, 131 468; Stuht Maryland 
Motor Car Ins. Co., Wash. 576, 156 557; Van Vechten Amer- 
ican Eagle Fire Ins. Co., 303, 146 432, 
1115. 

Appellant’s liability its depositor Crenshaw Bloxom for the 
error its employee paying the checks Howe upon his indorse- 
ment was admitted, and appellant promptly reimbursed its depositor 
its with the amount which had paid. now 
earnestly contends that Howe’s indorsements constituted forgery within 
the terms and conditions the bond, while respondent contends that 
Howe’s indorsement was not forgery, but simply false pretense 
representation his part that had authority indorse his em- 
ployer’s name and receive the amount the check indorsed 

true that the technical rules governing criminal prosecution 
are not applicable such this. also true that, order 
hold the surety upon such bond here sued upon, the claimant 
need not produce testimony which satisfies the court jury beyond 
reasonable doubt the truth the upon which his claim 
based, and that words such ‘‘emblezzlement’’ when 
contained bond like the one upon which this action based, shall 
deemed have been used their general and popular sense rather 
than with reference some statutory definition. Mitchell 
Grain Supply Co. Maryland Casualty Co., 108 Kan. 379, 195 

The New Standard Dictionary (edition 1920) contains the fol- 
lowing definition the word 

falsely making materially altering, with intent 


defraud, any writing which, genuine, might legal efficacy the 
foundation legal liability.’’ 


This definition excludes genuine writing; that is, writing which 
that either directly inference states lie, but least 
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what its face seems. with the words indorsed Howe 
upon Crenshaw Bloxom’s checks, these words inferentially state 
untruth, that they imply that Howe had authority indorse his 
employer’s name the checks indorsed and receive the proceeds 
thereof; but, while the indorsement thus inferentially contains false 
statement fact and was made for unlawful purpose, still the 
writing, while false the sense that spoke lie, was not falsely 
made, that purported anything different from what 
actually was. 

our opinion the act Howe indorsing the words above quoted 
upon checks payable his employer did not constitute forgery either 
within any technical definition the word its general popular 
meaning. Appellant argues that, because this court has held that such 
words ‘‘president,’’ without words procuration, fol- 
lowing signature, are merely descriptive the person and not 
denote agency, appellant was entitled assume that the name 
shaw was written some person who had authority 
indorse that name, and that the name ‘‘H. Howe, Cashier,’’ with- 
out any words denoting and immediately following the words 
Bloxom,’’ were written Howe simply identify the 
person who cashed the check over the counter appellant’s bank. 
are unable follow appellant’s counsel this argument. Crenshaw 
Bloxom was corporation; its name could not signed stamped 
any paper save through some agency; agency other than that 
Howe appears the backs the checks; far appellant’s 
the situation the same though Howe had added 
the word ‘‘by’’ before his name and the word before the word 
written other words similar import. The presence 


words procuration has nothing with the question 


whether not the words written Howe constituted forgery. 

The Supreme Court California, the case People Bendit, 
111 Cal. 274, 901, 831, Am. St. Rep. 186, ap- 
peal from conviction the crime forgery, states: 


there must the making writing which falsely purports the 
writing another. The falsity must the writing the 
false statement fact the body the instrument. 
false assertion authority write another’s name, sign 
his name agent, which person deceived and defrauded, not 
forgery. There must design pass the genuine writing 
another person that which not the writing such other person. 
The instrument must fraudulently purport what not. And 
there was nothing the kind the bar. There was pre- 
tense that ‘Wm. Cluff Co.’ was the genuine signature that firm. 
was written appellant himself, the presence the party who 
paid the money. added the initials ‘A. B.’ it, and was un- 


THE BANKING LAW JOURNAL 


derstood acting the agent the firm, and have written the 
name ‘Cluff Co.’ himself such agent. these acts may 
have committed some other crime, but did not commit forgery.’’ 


The Supreme Court Nebraska, the case Goucher State, 
113 Neb. 352, 204 967, 227, referring the crime 
forgery, says: 


genuine making false instrument not generally 
forgery, and this the usual interpretation the courts, unless 
otherwise provided the statutes themselves. The decisions are nearly 
unanimous that the making false instrument not within 
criminal statute directed against the false making instrument. 
note; Rose People, Colo. 332, 171 359, 1918C, 
1193. This not mere play words. substantive 
which even knave protected prosecutions under legislative 
enactments authorizing punishments for different species fraudulent 
acts such forgery, obtaining money false pretenses, larceny and 
embezzlement. Statutes like the one under consideration are generally 
considered forgery statutes. There distinction between for- 
gery and obtaining property false writing. 658, 99; 
Hoge First Nat. Bank, App. 501; State Stewart, 
409, 869; Com. Sankey, Pa. 390, Am. Dee. 91; Hill 
State, Yerg. [Tenn.] 76, Am. 441. The essence forgery 
the making false writing with the intent that shall re- 
ceived the act another than the party signing it. 898, 
parte Geissler (D. C.) 196 168; Barron State, Ga. App. 
342, 214; Com. Foster, 114 Mass. 311, Am. Rep. 353; 
Edwards State, Tex. Cr. 50, 108 673, 126 Am. St. Rep. 
767. Forgery cannot committed the making genuine in- 
strument, though the statements made therein are 


the Mann People, Hun (N. Y.) 165, West- 
brook, J., defines the word follows: 


answering the question propounded, the ordinary and popular 
meaning the word ‘forge’ must not forgotten. When note 
one, and this understanding conformity with the definitions given 
the two words our best lexicographers. Webster’s Dictionary, 
Woreester’s Dictionary, Imperial Dictionary, Whenever, there- 
fore, the expression ‘forged note,’ ‘counterfeit note,’ used, 
understand the speaker refer instrument which some one 
has undertaken utter and pass the genuine and personal act 
another something which has himself prepared the similitude 
and likeness the other’s act, and such similitude and likeness 
which has endeavored impress upon the spurious instrument 
deceive and defraud. other words, forgery the attempted imita- 
tion another’s personal act, and means such imitation cheat 
and defraud; and not the doing something the name another, 
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which does not profess the other’s personal act, but that the 
doer thereof, who claims and insists and the act itself, that 
authorized obligate the individual, whom assuming 


the Regina White, Carrington Kirwan Reports, 
404, English Common Law Reports, 404, was held that indorsing 
bill exchange under false assumption authority indorse 
per procuration not forgery; there being false making. 

volume 12, 144, the doctrine laid down that: 


constitute forgery there must the making writing 
which falsely purports the writing another person 
genuine and authentic. false statement fact the body the 
instrument false assertion authority write another’s name, 
which person deceived and defrauded, not forgery. make 
such there must design pass genuine writing which 


Later, page 145: 


one fraudulently executes and issues instrument pur- 
porting its face executed him the agent principal 
therein named, not guilty forgery though has fact 
authority from such principal execute the wiiting. This follows 
from the cardinal rule that the writing instrument itself must 


While the foregoing references refer the forgery, 
find authority which that the popular meaning the 
word differs from its meaning, used the 
cited. Forgery often includes certain acts, such 
obliterating destroying instrument, which are not generally 
popularly thought coming within the meaning the word, 
the technical definition the word and its popular meaning 
practically 

Appellant had received from its depositor complete 
directions the signatures should recognize paying money 
upon writings for the payment which appellant could charge such 
depositor become liable wrongfully paid. Appellant’s em- 
ployee ignored these instructions, and paid large sums money 
its depositor’s employee upon his indorsement checks payable 
the order appellant’s depositor, which indorsement wise came 
within the given appellant its depositor the 
signatures which should recognized appellant. 

are satisfied that Howe’s acts indorsing Crenshaw 
Bloxom’s checks above set forth did not constitute forgery within 
the obligation the bond executed favor appellant re- 
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spondent, and that the testimony does not support appellant’s claim 
that respondent liable the action set forth appellant’s 
complaint. 

The judgment dismissal affirmed. 


BANK NOT PROTECTED RULE COL- 
LECTION CHECKS 


Stone Wachovia Bank Trust Co., Supreme Court South Caro- 
lina, 143 Rep. 


rule permitting collecting bank send checks direct the 
banks which they are drawn and receive cash draft 
payment will not protect the bank where sends check the 
drawee for collection and and where the drawee fails before 
making remittances. such case the collecting bank receives 
neither cash nor draft and is, therefore, liable the owner the 
check for the amount his loss. 


Action for money, had and received Claude Stone against 
the Wachovia Bank Trust Co. From judgment dismissing the 
plaintiff appeals. Reversed and remanded, with direction. 

Watkins Anderson, for appellant. 

Allen Doyle, Anderson, and Manly, Hendren Womble, 
Winston-Salem, C., for respondent. 


COTHRAN, J.—This action for $1,099.74, for money had 
and received, instituted the court common pleas Anderson 
County September 28, 1926, attachment. The case was tried 
his honor Judge Bonham, upon agreed statement facts. 

March 1927, Judge Bonham filed order dismissing the 
complaint from which the,plaintiff has appealed. 

The statement facts substantially follows: 

October 20, 1925, the plaintiff, Stone, transmitted 
Coddington, Ine., Charlotte, C., his personal check upon the 
Bank Anderson for $1,099.74, settlement assume debt 
due him Coddington. October 22d, Coddington deposited 
the the Union National Bank Charlotte (hereinafter re- 
ferred the Charlotte Bank), upon unrestricted indorsement, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 255. 
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and received therefor upon his deposit entered his 
passbook. 

Apparently upon the same day the Charlotte Bank forwarded the 
check, for collection, the defendant Wachovia Bank Trust Co., 
Winston-Salem, (hereinafter referred the Winston Bank), 
for collection and remittance. 

The check appears have been indorsed the Winston Bank ‘‘to 
any bank banker’’ October 23d. Exactly when was forwarded 
the Bank Anderson does not appear. The circuit judge found 
fact that was received the Bank Anderson October 26th, 
for collection, which must accepted fact. 

Prior that date, October 24th, the Winston Bank had 
lated eredit with the Bank Anderson, which did not include the 
Stone item, $4,270.63, and that day the Bank Anderson 
remitted the Winston Bank its check for $4,200 
mond bank, compliance with the custom business dealings be- 
tween the Winston Bank and the Bank Anderson, which had pre- 
vailed for many years, that the Winston Bank would forward the 
Bank Anderson checks received upon the latter, for ‘‘collec- 
tion and remittance Northern exchange’’; upon presentation and 
payment such checks, the amounts would the Winston 
Bank upon the books the Bank Anderson; Wednesdays and 
Saturdays, the accumulated credits date, even hundred (the bal- 
less than $100 being retained), would remitted Richmond 
Northern exchange. 

October 26th, the Bank Anderson received the check for col- 
lection, stamped the check ‘‘paid,’’ charged the amount the 
deposit account the plaintiff, Stone, drawer, and the same time 
the account the Winston Bank with the same amount. 

that same day, October 26th, the close business the Bank 
Anderson breathed its last, and did not reopen the 27th, having 
that day (or possibly the preceding) passed into the hands the 
official mortician, the state bank examiner, who retained possession 
and control until the order hereinafter referred was made, directing 
liquidation. the close business October 26th, the Bank 
Anderson had hand $18,000 cash and currency. 

The $4,200 check the Richmond Bank, which the Bank 
Anderson had remitted the Winston Bank, was presented the 
Richmond Bank after the Bank Anderson had closed its doors, and 
was returned unpaid the Winston Bank, protested for nonpayment 
October 28th. Emphasis directed the fact that this check did 
not the Stone item. 

January 1926, Coddington paid the Charlotte Bank, upon 
demand, the amount the Stone item, $1,099.74, and took assign- 
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ment from the Charlotte Bank all rights which had against the 
Winston Bank, incident the transactions. 

June 28th, order court was passed directing the liquida- 
tion the affairs the corporation, under section 3981 the Code 
(Civ. Code 1922). 

July 29th, the plaintiff, Stone, paid Coddington, upon de- 
mand, the amount the Stone item, and took assignment from 
Coddington all rights which his company had against the Winston 
Bank, incident the transactions. 

August 26th, the Winston Bank proved and filed with the 
liquidating trustees the Bank Anderson, claim for the 
balanee due the Bank Anderson, $9,224.57, which 
the Stone item. 

reference the business dealings between the Coddington Co. 
and the Charlotte Bank, appears that upon the fly leaf the pass- 


book which the deposit made Coddington was entered was the 
following printed matter: 


items not payable Charlotte received the Union National 
Bank for collection credit are taken the customer’s risk. Said 
bank agent for customers depositors will forward such items 
bank correspondent, but assumes incurs responsibility for 
neglect, default, failure such banks correspondents, nor for 
loss delay occurring the mail. Should any bank correspondent 
convert the proceeds remit therefor checks drafts which are 
dishonored, should the items proceeds lost any cause men- 
tioned herein one for which said bank assumes responsibility, 
the amount for which has been given will charged back 
the customer depositor. Unless instructions the contrary are 
given said bank, the customer depositor hereby consents that items 
may sent the bank which drawn, and relieves the said Union 
National Bank from responsibility for doing. 

and drafts are credited subject payment. Items 


Charlotte are credited subject final payment through the Charlotte 
Clearing House.’’ 


There was evidence tending show that officer the Codding- 
ton Co. knew, until long after the transaction the Stone item, that 
such printed matter was their passbook, that had never been 
their attention. 

appears that the Charlotte Bank was accustomed employ 
signature cards for depositors, which contained agreement the 
same effect the printed matter the passbooks, but there was 
evidence tending show that such card had been signed the Cod- 
dington Co. this particular instance. 

reference the business dealings between the Charlotte Bank 


and the Winston Bank, the following depositor’s agreement was 
evidence 
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agrees follows, and the bank accepts business such 
conditions only: 

Items drawn this bank not good the close business 
day which they have been deposited may charged back de- 
positor. (2) Items for collection and not drawn 
this bank are taken depositor’s risk, and should any such items 
lost should returns received within reasonable time, such 
items may charged back depositor. (3) Items may sent 
bank upon which they are drawn which payable, 
through collecting agents, for collection and remittance, and collect- 
ing agents shall have the right send items direct bank which 
drawn which payable. (4) This bank and/or collecting agents 
may accept either cash draft payment such items and will not 
liable for failure collect drafts received. (5) colleet- 
ing agent the agent depositor, but agent shall liable for 
any Joss growing out neglect, default, failure another agent. 
(6) Should any item not paid any agent fail remit proceeds 
therefor, this bank may charge the item back the depositor. Delivery 
the bank items for credit shall constitute 
these conditions the depositor, the absence written notice 
the contrary the time.’’ 


And connection therewith the following North Carolina statute 
was introduced 


bank receiving for collection deposit any check, note, 
other negotiable instrument drawn upon payable another bank, 
located another town city, whether within without this state, 
may forward such instrument for collection, direct the bank 
which drawn, which payable, and such method for- 
warding direct the payer bank shall deemed due diligence, and 
the failure such payer bank, because its insolvency other de- 
fault, account for the proceeds thereof, shall not render the forward- 
ing bank lable therefor. Provided, however, such forwarding bank 
shall have used due diligence other respects connection with the 
such 


His honor the cireuit judge held follows upon the law the 


properly determine whether plaintiff entitled recover 
this action, necessary decide whose right his cause action 
reality exists. This gives rise consideration three questions, 

plaintiff entitled recover his individual right? 

entitled recover assignee Union National Bank? 

Plaintiff has standing court his own right for two 
reasons: (a) the deposit the check question if, plaintiff 
alleges, was deposited for collection, the relation principal and 
agent was established and the Union National Bank became the agent 
for the holder and payee only, Coddington, and not for Stone, the 


i 
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drawer maker. Cohen Bank, 262 Pa. 76, 105 43, 
518. (b) When the was paid the Bank Anderson and 
the account Stone, the transaction was complete 
far Stone’s liability for the debt was concerned, and such pay- 
ment Stone was fully Merchants’ National Bank 
more Bank Ninety-Six, 135 339, 133 910. 

Nor plaintiff entitled recover assignee Codding- 
ton, Inc. While plaintiff undertakes repudiate the entry the 
passbook and the notation the deposit slip used when the check was 
deposited Union National Bank, the court will take note these 
evidencing that the deposit was made for collection and not pass 
the title thereto Union National Bank. The question then arises 
whether the court shall adopt and apply the this case, 
this point, the New York rule the Massachusetts rule, inasmuch 
the courts this state have adopted the New York rule (Harter 
Bank, 444, 697), this court bound thereby and 
must apply that rule this case. incident the application 
that rule, Coddington, privity only with Union National 
Bank, and therefore has cause action against the defendant. 
1425. 

thus apparent that plaintiff must may 
recover all, the right Union National Bank but when plaintiff 
places himself the situation which Union National Bank would 
were plaintiff, bound the special contract existing 
between Union National Bank and the statute North 
Carolina.’’ 


construe the the plaintiff not relying upon either 
the first the second above stated, but upon his right 
assignee, through the assignment the Charlotte Bank Codding- 
ton, its action against the Winston Bank, and upon the 
assignment Coddington him Coddington’s assigned 
action against the Winston Bank. 

The first and second contentions may passed by, therefore, with- 
out the intimation any opinion their correctness, and the issue 
determined whether the Charlotte Bank had action against 
the Winston Bank, which assignments became vested 
the plaintiff, Stone; and that issue, and alone, the attention 
the court will directed. 

These facts are conceded: 

(1) October 23d the Winston Bank forwarded the check the 
Bank Anderson, upon which was drawn, for collection, and was 
received the Bank Anderson October 26th. 

(2) was forwarded and'received accordance with agree- 
ment long standing between the two banks, that, the drawer 
the check had sufficient funds deposit meet the check, should 
marked and charged the drawer’s account and the pro- 
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ceeds passed the standing credit the Winston Bank; all which 
was done October 26th. 

(3) That under the agreement referred to, the Bank Anderson 
was not under obligation make remittances collected items im- 
mediately, but had the right retain the collections until the Wed- 
nesday following the Monday (26th) upon which the collection, charge, 
and credit were made. 

The question is, Did the Winston Bank comply with its duty the 
premises, and not, excused the agreement which had with 
the Charlotte Bank? did not and its treatment the matter 
payment the check the Winston Bank, became 
responsible the Charlotte Bank for money had and received, and, 
course, the plaintiff assignee the rights the Charlotte 
Bank. 

The general rule that forwarding bank, the absence 
special agreement, authorized accept only legal tender from its 
eollection agency. First Nat. Bank Rigby, Idaho, First Utah 
Nat. Bank Ogden, Utah Bank (C. A.) (2d) 913, certiorari 
denied 273 760, Ct. 473, Ed. 878; Leach Bank, 
202 Iowa, 875, 211 527; Federal Reserve Bank Malloy, 264 
Bank, 271 489, Ct. 554, Ed. 1051. 

the ease first cited, the court said: 


the bank collecting agent anything else 
rendered liable the holder though had been 


the Malloy Case, the court said: 


her agent, the Old Town Bank—the bank being 
the agent the holder— did make demand was only au- 
thorized receive money; and the acceptance the col- 
lecting agent anything else rendered liable the holder 
though had the 


clear that the Winston Bank did not comply with this duty 
presumptively imposed upon it; not the cash, but credit 
upon the books the Bank Anderson which could not enforced 
during the suspended period. 

But. contended that the agreement between the Winston Bank 
and the Charlotte Bank should shield the defendant from liability. 
The pertinent provision that agreement is: 


bank and/or agents may accept either 
draft payment such items and will not liable for failure 
drafts received.’’ 
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The defendant bank did not instruct the Anderson Bank 
either and did not either. certainly did not accept the draft 
the Anderson Bank; equally certainly did not accept the cash 
from the Anderson Bank; did accept the Anderson Bank 
for the amount the check, according its long-standing custom, 
for the period time from Monday the 26th Wednesday the 28th. 
could not, under its custom, have enforced payment from the Ander- 
son Bank during that period credit. could credit the Anderson 
Bank for two days, could for two months twelve months. 

The case Briggs Bank, 182, Am. Rep. 285, 
directly point. There the plaintiff deposited with New York bank, 
for collection, check upon New Jersey bank. The New York bank 
transmitted directly, the drawee, the New Jersey bank, its col- 
lecting agent. The custom between the two banks was for the New 
Jersey bank the account the New York bank, with all col- 
lections made it, and settle therefor weekly. receiving the 
check, the New Jersey bank charged the account the drawer, 
and the New York bank with the amount. The next day the 
New Jersey bank suspended payment. was held that the drawer 
the check could recover from the New York bank the amount the 
check. The court said: 

the check question was charged the account the 
agent, and the defendant, this collection account, 
and under the arrangement the defendant had right upon 
the agent for settlement this account until the Tuesday following. 
There can doubt that the drawee the check [the New Jersey 
bank] had the right under this arrangement discharge the drawer, 
and substitute itself debtor the defendant for the amount, and 
that did so, and that the defendant must regarded having ac- 
cepted the responsibility the drawee, upon its the collec- 
tion account, payment the check. Under these 
the liability the defendant the plaintiff for the amount, for 
effected, beyond question.’’ 


987, Ann. Cas. 1912B, 115, the syllabus is: 


general rule that collecting bank forwards check 


directly the drawee bank, and custom agreement au- 


thorized the collecting bank and remit, settle stated 
periods, its receipt the check, debiting the drawer and credit- 
ing the bank, constitutes payment, and renders the for- 
warding bank liable its principal for the amount 


suggested the decree his honor the circuit judge that the 
plaintiff was volunteer the matter and not entitled protec- 
tion. may true, and doubtless is, that Stone might have taken 
the position that his skirts had been cleared when the Bank Ander- 


q 
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son marked the check and passed the proceeds the 
the Winston Bank, after charging the item his account; but that 
could not deprive Stone the right which any other person may have 
had, purchase assignment from Coddington the claim which 
held assignment from the Charlotte Bank against the Winston 
Bank. not know what business considerations may have in- 
duced him clear Coddington embarrassing connection with the 
transaction and assume the litigation. paid his money for the 
claim, had the legal right do, and entitled any relief 
which the Charlotte Bank have had against the Winston Bank. 

The judgment this court that the judgment the 
court reversed and that the case remanded that court, with 
direction that judgment rendered favor the plaintiff against 
the defendant for the sum $1,099.74, with interest per cent. 
from October 26, 1925, and 


PROOF GIVING NOTICE DISHONOR 


Continental Bank Great Lakes Western Refining Corp., Supreme 
Court Michigan, 220 Rep. 668 


Where interested witness testifies behalf bank that 
mailed notice dishonor the indorser note held the 
bank and the indorser denies ever having received the notice, 
issue fact whether the notice was properly addressed and 
mailed raised ‘and this question must decided the jury. 


Action the Continental Bank against the Great Lakes Western 
Refining Corp. and others. Judgment for plaintiff, and defendant 
James Leahy brings error. Reversed, and new trial ordered. 

Frank Kennedy, Detroit (Donnelly, Hally, Donnelly Munro, 
Detroit, counsel), for 

Anthony Maiullo, Detroit, for appellee. 

FEAD, J.—Plaintiff had verdict jury, direction the 
court, against all the defendants, action assumpsit 
promissory note for $2,000, due 10, 1923, the Great 
Lakes Western Refining Co., maker, and the other defendants, 
indorsers. Defendant Leahy alone made defense and here seeks re- 
versal the ground that the testimony raised issues fact for the 
jury. 

similar decisions see Banking Law Journal Digest (Third 
Edition) 850. 
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Plaintiff introduced certificate protest the note its due 
date Samuel Petty, notary public, then assistant cashier 
plaintiff and still connected with it, although the plaintiff un- 
dergoing liquidation. The certificate recited due mailing notice 
protest Leahy his business address. Petty testified that 
Leahy notice protest. Leahy denied having received such 
notice. Petty was not disinterested notary and witness, Leahy’s 
denial receipt the notice raised issue fact upon whether 
notice dishonor had been addressed and mailed. First Na- 
tional Bank Star Watch Case Co., 187 Mich. 224, 153 722; 
1035. 

Defendant’s claim that the note had been altered after delivery 
plaintiff cannot here considered, did not raise the issue 
the court, nor deny execution under oath. Cireuit Court Rule 
No. 33; Ensign Fogg, 177 Mich. 317, 82. Leahy further 
claimed that the note had been discharged renewal note, not bear- 
ing his indorsement, accepted plaintiff payment the original. 
The testimony both sides was uncertain and discussion would 
profitless, view the opportunity afforded new trial pro- 
the books the plaintiff bank the officers who handled the 
transaction show its history. 

Judgment reversed, with costs defendant Leahy, new trial 
ordered. 


LIABILITY BANK PAYING CHECKS 
FORGED INDORSEMENTS 


National Surety Co. Bank the Manhattan Co. and The Bank 
America, New York Supreme Court, October 26, 1928 


bank depositor not required examine 
returned him the bank for the purpose seeing whether 
any have been paid upon forged indorsements. But where does 
discover that checks bearing forged indorsements have been paid 
under obligation report the matter promptly the bank. 
His failure will release the bank from liability which 
would otherwise subjected paying such checks. this 
ease the depositor waited for nine months after finding out about 
the forgeries before advising the bank the fact. was held 
that this delay was unreasonable and absolved the bank from all 
liability. 

similar decisions see Banking Law Journal Digest (Third 
Edition) 445. 


q 
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Stewart Maurice (H. Guthrie, Jr., counsel) for plaintiff. 

Rushmore, Bisbee Stern (George Hamlin counsel) for 
Bank the Manhattan Co. 

Rumsey Morgan (Harry Arnold and John Carpenter 
counsel) for Bank America. 


TIERNEY, J.—The plaintiff assignee the firm Tucker, 
Anthony who were depositors the Bank the Manhattan Co. 
During the years 1921 1923, inclusive, number checks that 
were collected through deposit the Bank America employee 
the firm had the payees’ indorsements forged him. The first 
question presented whether the defense negligence not dis- 
the fraud under the special the case 
time have prevented repetition available. 

The plaintiff contends that the Bank the Manhattan Com- 
pany accepted the checks the faith the guaranty the in- 
dorsements the Bank America has complete remedy for re- 
imbursement from the collecting bank, and suffer damage 
having pay its depositors, consequently that any negligence 
negligible its result. The Bank America contends that the de- 
positors their conduct have forfeited the right transfer the burden 
this loss their own bank they have not the right effect 
shift the other bank. 

one sought guided the opinions which this question 
has been referred would find himself maze. the 
Critten Chemical National Bank (171 Y., 219) the prevailing 
opinion states positively that the existence adequate remedy 
against another bank that had guaranteed the signature bar 
the defense the drawee negligence the depositor. But the 
case was decided for the plaintiff because the bank itself was not free 
and the negligence the depositor was accordingly 
not available defense anyway. 

North British Insurance Company Merchants 
National Bank (161 App. Div., 341) the prevailing opinion expressed 
opposite view, and gave its reasons without paying the Court 
Appeals’ opinion the attention reference. 

Prudential Insurance Company National Bank Commerce 
(227 Y., 510) the court held that there was question fact 
the negligence the depositor that required reversal order 
passed jury. that case the checks had been collected through 
outside bank, but the court does not allude this affecting the 
defense negligence, and counsel not appear have presented the 
point. 

the other hand, said that the case National Surety 
Company Seaboard National Bank the defense negligence was 
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stricken out because was conceded that the defendant had ade- 
quate remedy over against another bank, and the judgment was affirmed 
the Appellate Term and leave appeal therefrom unanimously 
denied the Appellate Division (222 App. Div., 743). 

Assuming that the depositors issued checks this case means 
which their employee was enabled pass his forgeries upon the 
banks, and that but for the negligence the depositors not proper- 
examining the statements and paid checks returned their bank 
the depositors would have the their employee 
which would have prevented the placing further checks within his 
control, the bank that paid the checks would protected, because its 


‘mistake the indorsements genuine would have been 


made possible the negligence the depositors issuing the checks. 
The depositors cannot allowed exact performance its full duty 
their bank and not render performance their own full duty. 
noted that the consequences their negligence issuing the 
check which might employed instrument defraud others 
were then. deprived them then the right repudiate 
the illegal use the check that was follow. They allowed check 
out that should never have been issued, and whether was col- 
lected directly from their bank through intermediate deposit an- 
other bank did not make any difference the makers the check. 
Their wrongful act, complete before any deposit was made any 
bank, was not relative what means their employee might afterwards 
employ perpetrate this fraud. The consequences their wrongful 
act were not their own bank being the only victim 
diminished by. another bank being also victimized. 

the opinion that the that the Bank the 
Manhattan Company may have remedy over against the Bank 
America does not deprive the defendant its right defend against 
the claim the ground its negligence issuing some 
the The motion strike out this defense for its 
law must denied. 

This brings the question whether the defendant has pro- 
such proof require submission the jury whether the 
depositors were negligent not discovering the fraudulent practices 
their employee before all had been consummated. 

The checks were issued the regular course business, drawn 
the order customers the firm. The diversion when the 
employee forged the indorsements the payees and deposited the 
checks his own bank account instead forwarding them the 
payees. Besides forging the indorsements the employee indorsed each 
cheek his own name for deposit his bank. 

These fraudulent practices would have been discovered complete 
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audit had been made the firm’s books. These could not have been 
brought into balance without the discovery these stealings. such 
audit was made before 1924. This may constitute negligent manner 
conducting business, but the firm was not under duty outsiders 
conduct its business other than its own way, and under such 
duty its bank. That the fraudulent practices were not disclosed 
earlier audit does not avail the defendant. 

These fraudulent practices might have been discovered the firm 
had examined the indorsements the returned vouchers. The ap- 
parent appropriation these considerable amounts the employee 
his own use the indorsement and deposit the checks his 
own bank might have raised inquiry what was the transactior 
behind these deposits. With knowledge these indorsements the 
employee might have been the duty the firm have entertained 
suspicion and followed investigation and negligence not 
so. But there proof that the firm did examine the indorsements 
have actual knowledge what their employee was doing. And 
that requires examination whether they owed any duty their 
bank examine the indorsements. 

well settled that the duty depositor examine the account 
rendered his bank and the vouchers support that statement 
does not extend the indorsements. issued genuine check 
which returned him without alteration and with the proper 
amount charged the the depositor may leave the bank 
the responsibility for having paid the right party, and does not 
have even look the back the check whether the 
bank has apparently performed its function. known ease 
that has held the opposite this proposition. The depositor, however, 
owes duty his bank more than checking its statements 
any comes the attention the depositor 
suggest irregularity the use his checks may not shut 
his eyes this and avoid the trouble investigation. owes 
the pursuit such investigation may the natural and required 
checks, but that only beeause this may constitute means in- 
formation. Until some suspicion exists start 
inquiry the depositor need not look for imaginary trouble examin- 
ing the indorsements his checks make comparison thereof. 

the bar the that should have suggested 
inquiry into the actions the dishonest employee the appropriation 
these checks his own use disclosed his indorsement thereof. 
the indorsements. The indorsement itself would not suggest any 
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inquiry until was discovered, and there was nothing outside the 
indorsement make the duty the depositor look for irre- 
gularity the special that call for investigation the 
depositor are missing. 

the opinion, therefore, that the defense negligence not 
the fraudulent practices the employee earlier not 
supported the proof, and that there question under this de- 
fense upon the facts submit the jury. 

There is, however, further defense that the depositors discovered 
the forgeries and waited for nine months before they gave notice 
their bank that they claimed restatement their account 
exclude the for the payment the checks with the forged in- 
dorsements, and the meanwhile had received monthly statements 
showing balance which reflected these credits, without objecting 
repudiating the same. 

the transactions between depositor and bank the law re- 
quires that claim the depositor that the account the bank 
erroneous must made within reasonable time after the discovery 
the error. the depositor fails becomes bound the 
account one settled between the parties. This rule rests, course, 
the idea that the bank prejudiced the delay, but does not 
depend upon any requirement showing actual damage. as- 
sumed conclusively that that would the fact, and the rule made 
one general application. 

not think that any one would seriously contend that in- 
terval nine months was reasonable period for delay advising 
the bank the claim the depositors based these forgeries. 
should hold matter law that was unreasonable. The plain- 
tiff seeks escape from this result proof that the bank 
something these forgeries within the nine months; that ‘at least 
two the were made the subject conversation between one 
the'firm and someone representing the bank, and that the 
tion and sentence the dishonest employee was matter public 
notice and general knowledge. not think, however, that this in- 
formal knowledge what the law requires escape from the conse- 
quenees delay. the beginning the nine months the depositors 
had statement that purported give the correct balance and the items 
the depositors’ account. this account was challenged 
would the exclusion definite items. General 
knowledge that there was included this some items involv- 
ing forgery was not notice that the depositors repudiated the pay- 
ment items and made claim reimbursed for the 
eredit taken for the payment these items. The depositors did not 
have make any claim against the bank even there were forgeries. 
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The bank did not have assume that the depositors intended make 
claim against even though had information that there had been 
forgeries. the depositors intended make claim, and was for 
them decide, was incumbent upon them that they should 
within reasonable time. 

not see any question fact submit the jury upon this 
defense, hold that the delay was unreasonable matter law. 
This defense does not depend upon proving any damage; the fact that 
the depositor’s bank may have remedy over against the other bank 
had pay the depositors does not affect this defense, because 
those cases which was held that this was bar the defense 
negligence was placed upon the ground that reduced the damages 
negligible minimum. 

The will enter his minutes that the motion the plaintiff 
strike out the first affirmative defense not sufficient law 
denied, with exception the plaintiff; that the plaintiff’s motion 
dismiss the first affirmative defense not supported the proof 
granted with exception the defendant the Bank the Man- 
hattan that the defendant’s motion dismiss the 
upon the merits granted, with exception the plaintiff; that 
the claim for recovery over against the Bank America the Bank 
the Manhattan Company dismissed. judgment awarded dis- 
missing the compaint upon the merits. stay thirty days 
granted, and sixty days within which serve proposed case 
appeal. 


BANK MAY SET OFF RECEIVERS’ DEPOSIT 
AGAINST RECEIVERS’ CERTIFICATES 


Lebanon Iron Co. Donnelly Co., United States District Court, 
Eastern District Pennsylvania, December Term, 1924 


bank has right set off receiver’s deposit account against 
matured receivers’ certificates held the bank. 

NOTE: have been informed Mr. James MeMullan, 
the firm Dickson, Beitler MeCouch, Philadelphia, attorneys for 
the Corn National Bank, that there only one other 
American decision, directly this point, namely, Durkee Na- 
tional Bank Florida, 102 Fed. Rep. 845. 


Francis MeCarthy, Philadelphia, for the receivers Don- 
nelly Co. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 588. 
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James MeMullen, Philadelphia, for the Corn Exchange Na- 
tional Bank. 


THOMPSON, J.—Receivers were appointed for Donnelly Co. 
with leave continue, pending further order the court the active 
the business. The receivers were authorized order 
the court borrow upon receivers’ certificates $20,000 used 
the conduct the business. May 1925, they borrowed upon 
their certificate $10,000 from the Corn Exchange Bank Philadelphia. 
The receivers opened deposit account with the bank which they 
were credited with the amount the certificate, and which they 
also deposited moneys derived from their conduct the business. 
Payments were made from time time upon the certificate and re- 
newals thereof until, February 15, 1926, they owed the bank upon 
renewal certificate $4,000 payable one month after date. 

The bank March 23, 1926, charged against their checking ac- 
the sum $476.58 and July 1926, the sum $3,523.42, 
making total $4,000 and returned the receivers their certificate 
for that amount. objection was made the receivers this 
method discharging their liability upon their certificates until 
after June 17, 1927. that date there was remaining credit 
balance $6,957.89, which was withdrawn upon the check 
for that amount and the account was then closed. 

The order authorizing the certificates provided inter alia: 


further ordered That the assets and prop- 
erty Donnelly Co., the above-named defendant, the cus- 
tody the said well their successors office, are ex- 
pressly charged with the indebtedness said loan and the payment 
thereof shall made out the and assets said 
whatsoever kind and wheresoever 


September 19, 1927, the receivers upon petition were granted 
rule upon the bank show cause why should not pay over and 
return them the sum $4,000 which had charged against their 
account payment the certificate. answer was filed the 
petition and rule averring that, upon the above stated facts, the re- 
lation banker and depositor existed between the parties; that the 
certificates issued the receivers the same right that 
which they became depositors; and that, therefore, the bank, reason 
mutuality, had right set-off which had put into without 
objection the receivers and that they had acquiesced the transac- 
tion. The receivers have moved strike out, under Equity Rule 33, 
the allegations the answer setting the defense above outlined. 

general rule that, where money deposited with bank, 
does not continue the property the depositor. becomes 
the money the bank the moment deposited, and the depositor 
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becomes the creditor the bank and the bank his debtor. trust 
exists such cases. Marine Bank Fulton Bank, Wallace 252; 
Thompson Riggs, Wallace 663; Bank Millard, 
Wallace 152. virtue the right set-off, when the depositor be- 
comes indebted the bank and its debt due and payable, the bank 
has the right apply any deposit the payment the indebtedness. 
Commercial National Bank Henninger, 105 Pa. 496. 

That the general rule the same where receivers are the de- 
positors, was held the Court Appeals for the Fifth Cir- 
cuit Durkee National Bank Florida, 102 Fed. 845. that 
case this, the money was the bank general deposit 
receiver railway company and the bank held the notes the 
receiver for which money had been the bank. When the 
notes became due, the bank charged them the receiver’s account. 
Judge Shelby his opinion said: 


the notes became due the bank charged them Young’s 
account. other words, used the funds deposit pay these 
notes. required all the funds that were Young’s pay his 
notes. The controlling question this case is, did the bank have the 
right this? the bank had the right apply these funds 
the payment these notes, then the plaintiff error, the 
Young the receivership, has just claim against the bank. The 
money was the bank general deposit. The effect such deposit 
make the money the property the bank, and the bank the debtor 
the depositor. trust exists such The bank does not 
hold the money bailee. When, therefore, these notes fell due, the 
bank had the right apply the deposits their payment. 
done this, was not indebted Young his suecessor the re- 
Morse, Banks Ed.) See. 559; Morse, Banks (3d 
Ed.) See. 324; Bank Hughes, Wend. 94; Scammon Kimball, 
362, Ed. 483; Lehman Manufacturing Co., Ala. 
567, 595; Schuler Bank, Fed. 424; Am. Eng. Law 
(2d Ed.) 835, and there 


See also Johns United Bank and Trust Co., (2d) 300; 
the instant case there was restriction the receivers’ cer- 


tificates which would take out the general rule. The 


had ordinary deposit account with the bank. was indebted 
them for deposits and they were indebted for money borrowed 
upon the certificates issued enable them carry the business. 
The proceeds the business were deposited that account. The 
being mutual and the deposits not being subject trust, 
the bank was within its rights setting off the depositors’ 
debt against their deposit account. 

The motion strike out disallowed and the defense being suffi- 
cient, the rule discharged. 
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CHECK DEPOSITED WITH CITY BIDDER 
MUNICIPAL BONDS—FAILURE 
DRAWEE BANK 


National City Company New York Mayor and Council City 
Athens, Court Appeals Georgia, 144 Rep. 336 


neglects and the drawee bank fails before the check 
presented the drawer discharged from liability the and 
also the debt for which was given. 

There may however, wherein the payee 
check entitled hold for later presentment. this case 
was held that where bidder for municipal bonds, subject ap- 
proval legality the bidder’s counsel, delivered 
check the city deposit against its bid and the issuing bank 
failed while the the bonds was being investigated, the 
loss should borne the bidder and not the city. 


Action the Mayor and Couneil the City Athens against 
the National City Company New York. Judgment 
and defendant brings error. 

Under agreed statement the court, sitting without 
jury, tried the suit the mayor and the city Athens 
against the National City Company, which sought re- 
cover the sum $3,016.73, representing the balance the purchase 
price issue its bonds sold the defendant. appears that 
the National City Company was bidder the sale the bonds. 
According the terms the notice sale, per cent. the amount 
offered was required accompany the bid. The National City Com- 
pany accompanied its bid with check the Georgia Na- 
tional Bank Athens, payable the city Athens, amount 
representing per cent. its bid. its proposal was the following 


the bonds upon delivery will subject our 
being able obtain our attorney’s opinion that the bonds are legal 
and binding obligations the city Athens, Georgia, supported 
tax all taxable properties, and this bid made with the under- 
standing that, are the successful bidder, you will furnish with 
all papers necessary for such investigation without expense 


There was also contained bid this request: 
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return this check our representative are not the 


the day which the bid was received (February 25, 1925) the 
mayor and council Athens the bid the National City 
Company, shown entry its minutes follows: 


motion the bid the National City Company $60,334.50 and 
interest date delivery was accepted, and the bonds were 
ordered sold the National City Company.’’ 


The defendant was duly notified this action accepting its bid. 
Following this the city, from time time and on, furnished 
data the defendant for the purpose enabling pass upon the 
validity the issue. April 14, 1925, the Georgia National Bank 
Athens failed, while the remained possession the city 
Athens; the check not having been presented the for pay- 
ment. The check remains unpaid. April 25, 1925, the National 
City Company notified the city Athens its approval the issue 
bonds, and tendered the purchase price, less the amount the 
check theretofore deposited. This amount was accepted the city, 
and the bonds delivered, upon agreement that suit would filed 
the city against the National City Company for the amount repre- 
sented the check. The trial judge found favor the city, and 
the defendant excepted. 

Horace Frank Holden, Athens, and Shearman Sterling, 
New York City, for plaintiff error. 

Lamar Rucker, Athens, for defendant error. 


JENKINS, the general rule that bank checks are not 
payment until themselves paid, the presumption being that the payee 
check takes for collection and application, rather than 
payment and itself. Civil Code (1910) However, one 
receiving bank check for and application must exercise 
reasonable diligence presenting for payment, and negligently 
holds for unreasonable time, without presentation, his own 
risk. Lester-Whitney Shoe Co. Oliver Co., Ga. App. 244, 
212. The rule governing the risk assumed payee reason his 
negligence failing promptly present check for payment does 
not, however, have application, unless the duty for prompt presentation 
and application actually exists. 

Irrespective whether the initial deposit which under the adver- 
tised terms sale issue bonds was required accompany 
all bids regarded subject forfeiture the event the 
cessful bidder should, without justification, fail comply with his 
offer, whether such deposit was required mere evi- 
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dence good faith and guaranty against such actual loss 
might shown have resulted from such failure comply, where 
bid for the purchase municipal bonds provided that ‘‘our 
tance the bonds upon delivery will subject our being able 
obtain our attorneys’ opinion that the bonds are legal and binding 
obligations the city Athens, Georgia, supported tax all 
taxable properties, and this bid made with the understanding that, 
are the successful bidder, you will furnish with all papers 
necessary for such investigation without expense us,’’ was 
conditional bid, since bona fide opinion rendered such attorneys 
the effect that the legality the issue had not been satisfactorily 
shown would relieve the bidder from any obligation take the bonds, 
and entitle return the initial deposit. City Rome Breed, 
Elliott, Ga. App. 805, 474. 

Under the agreed statement facts presented the record the 
instant case, the that the defendant, who turned over the 
check the plaintiff representing the required initial deposit 
the purchase certain bonds issued the plaintiff, was accepted 
the plaintiff the conditional purchaser its bonds, pending the de- 
fendant’s approval the legality the issue, did not, pending such 
investigation, pass the title the bonds into the defendant, put the 
actual title the initial conditional deposit the plaintiff. Pending. 
such investigation and approval the defendant, the payee such 
check held the legal title the check representing the defendant’s 
funds, merely trustee protect the rights both the defendant 
and itself, with the obligation its part make such final disposition 
the same the result the defendant’s investigation might re- 
quire. During such interval the plaintiff, such trustee, was not 
authorized use and consume the funds belonging the defendant, 
thus guaranteeing the good faith its conditional bid. Consequently, 
during such interval, the plaintiff could not charged with negli- 
gence, under the rule stated the first division this syllabus, 
failing the defendant’s funds its own use cashing the 
held trustee, and thus converting the defendant’s pos- 
nor could thus charged with negligence failing cash the 
representing the defendant’s funds for the purpose changing 
the depositary from that selected the defendant itself. 

The fact that the terms the defendant’s bid for the bonds the 
plaintiff was asked ‘‘kindly return this check our representative, 
are not the successful bidder,’’ while impliedly authorizing the 
plaintiff hold the check the event the defendant was not accepted 
the successful bidder, did not amount any sort instruction 
the check representing the defendant’s funds pending its in- 
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vestigation the legality the bonds, which the expressed terms 
its proposal would not obligated and could not 
required pay for, unless and until reached the conclusion that the 
issue had been legally made. 

Under the agreed statement facts, and aceordance with the 
foregoing principles law, the court, sitting both judge and jury, 
did not err finding favor the plaintiff for the unpaid portion 
the purchase price the bonds the amount the unpaid 
cashier’s check representing the initial deposit. 

Judgment affirmed. 


BONA FIDE HOLDER CAN ENFORCE FRAUDU- 
LENTLY OBTAINED CHECK 


Milner First National Bank Waynesboro, Court Appeals 
Georgia, 145 Rep. 101 


Where person obtains check fraud, payable himself 
under assumed name, and transfers for value person who 
collects from the drawee bank, the bank will not permitted 
recover the money the theory that the payee’s indorsement was 
forgery. 

this appeared that person who had stolen two bales 
cotton sold them under assumed name, receiving payment 
check payable the order the person whose name had 
assumed. indorsed and transferred the check for value the 
defendant, Milner, who was manager store and Milner col- 
lected the check from the plaintiff bank, upon which was drawn. 
The purchaser the cotton was later compelled return 
the real owner. Upon learning the fraud the bank brought this 
action against Milner for the amount the check. was held that 
the bank not recover. The indorsement the check was not 
forgery for the reason that was indorsed the person who the 
drawer intended should indorse it. 


Action the First National Bank Waynesboro against 
Milner. Judgment for plaintiff, and defendant brings error. Re- 
versed. 

Lewis Lewis, Waynesboro, and Cohen Gray, Augusta, for 
plaintiff error. 

Fullbright Burney, Waynesboro, for error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 453. 
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BELL, J.—There lived the farm Palmer, Burke 
County, two negroes, whose names were Sam Hollis and Rip Gordon. 
Hollis stole from Palmer, his employer, two bales cotton, and sold 
the same his property Michel, cotton buyer the city 
Waynesboro, receiving therefor Michel’s check for $216.05. selling 
the cotton, Hollis represented himself ‘‘Rip Gordon,’’ and 
directed that the check made payable him that name. 
the check drawn store which Milner was 
manager, and, after making certain purchases, indorsed the check 
the name and negotiated Milner for less 
the amount the purchases. Michel had with 
knowledge either Hollis Gordon, and buying the cotton be- 
lieved that was dealing with person whose name was Rip Gordon, 
although intending that the one whom the check was delivered 
should indorse and receive the money thereon. Milner, accepting 
the from Hollis, had notice the fraud practiced him, 
but had the same belief Michel the name and identity the 
person dealt with. Palmer, the owner the cotton, undertook once 
recover from Michel, and sueceeded doing so. Michel, dis- 
that the cotton purchased him was stolen property, at- 
tempted stop payment the check, notice the bank. This 
notice was received the bank after had paid the amount the 
cheek Milner, but before had charged the same upon its books 
its Michel. 

these and without others transpiring, the bank 
brought suit against Milner recover the amount the check which 
had paid him above, alleging the petition that 
the ‘‘indorsement Rip Gordon was forgery,’’ and that reason 
this fact the defendant was bound restore the bank the amount 
which had received thereon. The defendant denied that the indorse- 
ment was forgery, and denied indebtedness. the close the 
evidence upon the trial, the facts appearing above stated, the court 
directed verdict favor the plaintiff for the amount sued for. The 
defendant brings the this court bill exceptions, com- 
plaining that the court erred making such direction. 

seems that the law and the justice this case are the 
side Milner, the defendant. Under the facts appearing, the loss re- 
sulting from the acts Hollis, the impostor, should fall upon Michel, 
and permit recovery the bank the instant case allow 
shifting this loss another person, who accepting the check acted 
innocently and did only what Michel intended should done. 
was Michel who bought the cotton and issued the check, and thus put 
the power Hollis out into commercial channels and 
from another money which was not entitled. Both 


q 
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Michel and Milner appear have acted good faith. But, where 
one two innocent persons must suffer the act third person, 
who put the power the third person inflict the injury 
must bear the loss. Civil Code 1910, 4537. 

very similar the one bar that Montgomery Garage 
Co. Manufacturers’ ete., Ins. Co., Law, 152, 109 296, 
1224, which the Court Errors and Appeals New Jer- 
sey held: 


the drawer check delivers it, for consideration which 
turns out fraudulent, impostor under the belief that 
the name has assumed and whose order the 
made payable, bona fide holder for valuable consideration 
paid the impostor upon his indorsement the payee’s name, en- 
titled from the drawer; appearing that the person 
whom the check was delivered was the very person whom the drawer 
intended should indorse and receive and receive the money, and 
that the drawer made inquiry before issuing the check concerning 
the identity the named payee, who was unknown the 


the opinion that very thorough discussion the 
tions and exceptions. Many cases are cited support the con- 
1224, supplemented 1326. See, also, Uriola Twin 
Falls Bank, Idaho, 332, 215 1080; Missouri Co. 
Cohn Co., 164 Ark. 335, 261 895; Winters National Bank 
Roberts, Ohio Dee. 690; Hoffman American Exchange National 
Bank, Neb. Unof. 217, 112; National Bank 
567, 104 1134; MeCornack Central State Bank, 203 Iowa, 833, 

our opinion that the principles applied the Montgomery 
Case, supra, are sound, and that they are applicable the case under 
review. This not case forged indorsement, was the case 
Yatesville Banking Co. Fourth National Bank, Ga. App. 
528, and think there Georgia case directly point. 
Campare Atlanta National Bank Burke, Ga. 597 (1, 2), 
738, 96; First National Bank Harris, Ga. App. 667, 
104 574; Hutcheson Hdw. Co. Planters’ State Bank, Ga. 
App. 321, 105 854; Farmers’ Bank Bank Abbeville, Ga. 
App. 472, 116 204. 

The trial judge was, course, not authorized direct verdict 
favor the plaintiff, unless, under the facts, other verdict could 


q 
a 
q 
ql 
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lawfully have been returned. Since the verdict favor the plain- 
tiff was not demanded, the court erred directing the jury find 
favor that party. 

Judgment reversed. 


JOINT BELONGS SURVIVOR 


Lee’s Administrator, New York Surrogate’s Court, 230 
Supp. 558 


savings account was opened the names ‘‘Joseph Lee 
Rose Lee.’’ The parties the deposit were brother and 
sister. the time opening the deposit both signed statement 
the effect that the account and its were their joint 
property and that the deposit might drawn either them 
the survivor. Upon the death Joseph Lee, was held 
that the sister was entitled the deposit survivor. 


Proceeding the administrator the goods, chattels, and credits 
Joseph Lee, deceased, for inquiry under Surrogate’s Court 
Act, 205, 206, discover personal property decedent. Order 
accordance with opinion. 

Peter Maynard Horn, Brooklyn, for petitioner. 

Harry Lupka, Brooklyn, for respondent. 


SCHULZ, S.—This was discovery proceeding, which an- 
swer was interposed. The evidence discloses that the respondent re- 
the sum $120 account salary due the decedent 
the time his death, but that all this money was used for 
necessary and legitimate expenses, which question appears 
made. She also had her possession 100 shares stock 
mining which she willing turn over the administra- 
tor, provided the latter files bond the sum $500. This, 
understand, satisfactory the petitioner, and order that 
effect may entered. 

The real controversy over bank deposit aggregating $5,029.24 
building loan and savings institution the names the dece- 
dent and the respondent, his sister, follows: ‘‘Joseph Lee 
Rose Lee.’’ The contention the respondent that this was 
joint and that the moneys evidenced thereby upon the death 
the decedent became her property. She has withdrawn the same 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 355. 
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and redeposited them her own name. The statute upon the sub- 
ject subdivision section 249, the Banking Law, which 


deposit shall made any person the names such 
depositor and another person and form paid either the 
survivor them, such deposit and any additions thereto made 
either such persons after the making thereof, shall become the 
property such persons joint tenants, and the same together with 
all dividends thereon shall held for the use such per- 
sons and may paid either during the lifetime both the 
survivor after the death one them, and such payment and the 
receipt the one whom such payment made shall 
valid and sufficient release and discharge such savings bank 
for all payments made such deposit prior the re- 
ceipt such savings bank notice writing not pay such deposit 
with the terms thereof. The making the deposit 
such form shall, the absence fraud undue influence, 
elusive any action proceeding which either such 
savings bank the surviving depositor party. the intention 
both depositors vest title deposit and the additions thereto 
such 


the time the opening the account the decedent and the re- 
spondent signed statement follows: 


understood and agreed the undersigned 
that the moneys paid this and its increment are their joint 
property and may withdrawn the either 


—which appeared one side eard, and also the following recital 
upon the other side such 
York, 7/9, 1923. 
hereby acknowledge receipt copy the by-laws and rules 
the Serial Building Loan Savings and assent same 
they now exist, and and agree abide all amend- 
ments legally made thereto.’ 


The bank book contained the following: 


may opened the name two more persons. 
The institution will liable thereon, the event death, the 
survivor only; while both are living, payment either shall discharge 
its liability both.’’ 

The petitioner claims that testimony given the respondent 
the effect that the decedent told her that was opening 
for her, which she was get his death, for her acts kindness and 
goodness him during many years, and other similar testimony, 
negatives the presumption that joint account with the right sur- 
vivorship was intended created. not agree with that conten- 
tion. The card signed both parties states the contrary, 
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and opinion stronger evidence the intent the parties than 
the recollection the respondent declarations made the de- 
This coupled, with the form the account and the 
bank book, is, mind, evidence the intention 
establish joint account with the right survivorship. 

The petitioner has failed establish that the property part 
the decedent’s estate, and the proceeding therefore dismissed, 
far such account concerned. 

Enter order accordingly. 


WILL INVALID BECAUSE NOT SIGNED END 


Patrick Ryan, Surrogate’s Court, Orange County, New York, 
October 24, 1928 


Under New York statute the Decedent Estate Law) 
will must the testator the end the 
any clauses appear after the testator’s signature the entire will 
invalid. 

The will involved this case was written blank the 
kind sold many stationery stores. consisted one long sheet 
folded once the manner that generally folded. The 
place for the signature and the attestation clause were printed 
the foot the first page. was signed that place the 
testator and witnesses, but number the clauses the will were 
written the second page. The accordingly declared the 
will which, seems, was prepared colored servant the de- 
employ, void and not entitled admitted 
probate. 


Proceeding for probate will; objections filed. 

Louis Solomon (Louis Lande counsel) for contestant; Henry 
Hirschberg for proponents. 

SMITH, S.—The paper writing purporting the will the 
above named deceased read straightforward and without interruption 
from the beginning the end follows: 


the name God, Amen, 
Patrick (X) Ryan, being sound 
(his mark) 
and disposing mind and memory, and considering the uncertainty 
this life, make, publish and declare this last Will and 
Testament, follows: First, after lawful debts are paid, give 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1325. 


THE BANKING LAW JOURNAL 


and devise sons Luke Ryan and James Ryan their heirs and 
Assigns forever all real and personal estate owned the 
town Newburgh County Orange State consisting 
dwelling and outer building and acre ground more less the 
south Plank Road. 

hereby appoint James Ryan this last Will 
and Testament; hereby revoking all former Wills. 

witness whereof, have hereunto name and 
affixed seal, the 16th day June, the year our Lord, one 
thousand nine hundred twenty seven. 

Witnesses, 

Banks, 
Bridget Stapleton 
(X) Ryan. 
(his mark) 


the named the foregoing Will, 
the presence each us, and the time making such 
tion the above instrument was declared the said Test 

last Will and Testament, and each us, the request 
said Testa and presence and the presence each 
other, sign our names witnesses thereto the end the will. 
Banks Residing 150 Parmenteo St. 
Stapleton Residing 317 Water St. Newburgh, 
Bridget Stapleton Residing 317 Water St. 

also bequest Sons Luke Ryan, James Ryan the real 
estate own Barnegat Park Berkeley township Ocean Co. New 
Jersey their heirs forever. 

Son Thomas Ryan give and bequest the sum 
Three Thousand Dollars. 

the rest remaining real and personal estate give and 
devise sons Luke and James Ryan equal 


This instrument was prepared printed form colored 
employee the deceased his direction. 

consists two sheets four pages paper fabricated one 
long sheet folded the usual manner. The usual formal commence- 
ment printed the top, and the appointing the executor, the 
for date and signatures and the attestation clause are printed 
the bottom the front first page. 

The writer found the unprinted space the first page insufficient 
the will, and after writing the word and signs 
indicated other portions the unprinted space fur- 
nished said paper. Nearly one-half the second sheet and the 
entire third sheet remain unused such condition that was possible 
add clauses the paper after was executed. 

The attorney for the proponent concedes that such alleged will 
would have been refused probate prior the recent decision the 
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Court Appeals (Matter Field, 204 Y., 448), but claims that 
the rule was changed that decision and cites decision Surro- 
gate Fowler (Matter Peiser, 668) support his con- 
tention. also claims that the will can probated disregarding 
the subject matter the second page. 

opinion that the facts connection with the will presented 
for probate are different from those presented Matter Field and 
Matter Peiser because the paper presented does not read straight- 
forward and without interruption from beginning end, but 
similar form the will refused probate Matter Andrews (162 
Y., that material portions the will follow the signature 
testator and the witnesses, and necessary skip part and turn 
backward and then look forward order have the sense con- 
nected and continuous. true that Matter Andrews ex- 
treme case, stated the Court Appeals Matter Field, but 
this court bound that decision. 

Matter Peiser presents different state facts that the will 
presented for decision that case was signed the end the will. 

The will presented for probate this case was not executed the 
manner required section Decedent Estate Law and must re- 
fused probate. This view accord with many decisions various 
surrogates which have been rendered similar cases which have been 
decided since the decision Matter Field. 

The claim that the portion the will which precedes the signa- 
tures may received and the remainder rejected cannot sup- 
ported. The statute denies probate will not executed accordance 
with its provisions. either valid invalid entirety far 


GIFT SAVINGS BANK DEPOSIT 


Rosenthal’s Estate, New York Surrogate’s Court, 230 
Supp. 271 


The delivery the payee checks drawn against savings 
bank account, without the delivery the passbook, does not 
stitute valid gift the deposit. 


the matter the estate Kate Rosenthal, deceased, involv- 
ing the claim Mrs. Edna Deans against the estate, based checks 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 467. 


THE BANKING LAW JOURNAL 


signed testatrix, which claim was rejected the executor. Claim 
disallowed and dismissed. 

Harry Harrington, Utica, for executor. 

Stanley Bliss, Oneida, for claimant. 


EVANS, against this estate amounting $150 was 
presented Mrs. Edna Deans and rejected the executor. 

The testatrix had the Oneida Savings Bank the 
Oneida, October 1924, she filled out blank 
for $100, payable the claimant, and signed the same. 
October 18, 1924, she filled out another blank check for $50, payable 
the claimant, and signed the same. These checks were drawn 
the Oneida Savings Bank. each the blanks were printed the 
words, ‘‘The passbook must presented with this 

The will the testatrix was executed October 1924, and 
among other provisions legacy $100 for the claimant. The 
never had possession the bank book the testatrix, and 
payment the checks the bank was refused for that reason. 

The check for $100 was delivered daughter the claimant 
the testatrix, who told the daughter give the claimant. 
The testatrix also spoke her appreciation for acts kindness and 
service the part the claimant. The later check for $50 came 
mail, and the address the envelope was the hand- 
writing the testatrix. The testatrix subsequent conversation 
requested the claimant not the checks during the lifetime 
testatrix, she did not feel sure that her money would last. 

The daughter the claimant whom the first check was de- 
livered legatee under the will for the sum $200. The will was 
executed six days after the date the first check for $100, and 
there some evidence indicate that the $100 legacy mentioned 
the will claimant was substituted gift for the check that 
amount. However, disposing the claim, think that un- 
necessary decide that point. The testatrix lived more than two 
years after she executed the checks. evident that the testatrix 
attempted make conditional gift. order render gift valid 
causa mortis inter vivos, the gift must delivered the donee, 
must placed his power delivery the means obtain- 
ing possession. The mere delivering the checks without the book 
not and did not operate transfer the money the bank. 

During the two years that testatrix lived following these transac- 
tions, she retained control her bank deposit and might have drawn 
out all her money, regardless anything that claimant might have 
done prevent. Curry, Powers, 212, Am. Rep. 577. 

recent case decided this department authority for holding 
that the gift bank book commercial bank does not constitute 
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gift the balance the bank. Brophy Haeberle, 220 App. Div. 
511, 211 698. the cited, the bank book simply 
showed deposits made checking account. Possession bank 
book issued for checking account conveyed rights the donee. 
There was check executed and delivered the donor, and there- 
fore was impossible for the donee obtain money the bank. 

Presentation passbook issued for checking account un- 
check. different rule prevails with reference savings 
banks. Presentation the book always essential order with- 
draw funds. 

there was delivery the savings bank book the claimant 
the testatrix, follows that there was legal and valid gift the 
amounts ($150) represented the checks, and that the claim must 
disallowed and dismissed. Decreed accordingly. 


BANK LIABLE COLLECTING CHECKS 


FORGED INDORSEMENTS 


California Stucco Co. Washington Marine National Bank, Su- 
preme Court Washington, 268 Pac. Rep. 891 


bank checks forgeries the payee’s in- 
dorsement liable the payee for the amount the checks. 

this case appeared that bookkeeper the employ the 
plaintiff company was authorized indorse checks payable the 
plaintiff company with rubber stamp, making the checks payable 
the order the company’s bank. The bookkeeper took another 
rubber stamp, making imprint the company’s 
dorsed number checks with and négotiated them various 
retail stores. The checks were deposited the defendant bank 
and it. was held the defendant was liable 
the plaintiff for the amounts the checks. 


Action the California Co. Washington against the 
Marine National Bank. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

George Hannan, Seattle, for appellant. 

Poe, Falknor, Falknor Emory, Seattle, for respondent. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 448. 
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ASKREN, J.—Plaintiff brought this action the amount 
certain checks alleged have been converted the defendant 
bank. From directed verdict favor upon which judg- 
ment was entered, this appeal was taken. 

The facts the alleged conversion are briefly follows: The 
respondent corporation, with its place business Seattle, had 
its employ one Culpepper, whose duties were that bookkeeper 
and well salesman. The bank account the 
tion was kept the Dexter Horton National Bank, and all checks 
were required signed Mr. Belcher, the corporation’s presi- 
dent, its Mr. Paddock. appears that Culpepper also 
the checks issued the corporation; but this was 
not required far the depository bank was concerned, but was 
method employed the corporation sure that such checks were 
entered upon its books. Culpepper’s required him 
deposit all checks belonging the corporation the depository bank. 


this end was provided with the rubber stamp read- 
ing: 


the Order Ballard Branch Dexter Horton National 


Bank Seattle. California Co. 


had authority indorse, handle, dispose the 
any other manner. Culpepper, however, decided em- 
bezzle some the moneys the corporation, and this end adopted 
the following scheme: The corporation had its office another 
rubber stamp reading: ‘‘California Company Washington.’’ 
This stamp was used for marking goods, packages, and was not 
intended for use checks. Culpepper would take checks belonging 
the and affix this stamp the back and underneath 
write: Charles Those checks were 
sented him certain retail establishments and cashed. The money 
received was converted him his own use. The firms receiving 
the checks involved this action all deposited them the Marine 
National Bank Seattle, and the proceeds were collected that 
bank from the several banks which they were drawn. 

When the corporation discovered these facts brought suit the 
theory that the Marine National Bank collecting the proceeds 
the checks had law been guilty conversion. The facts just stated 
are not dispute, and turn the first point raised appellant, 
namely, that the appellant was not liable because had notice that 
Culpepper’s indorsement was without authority. seems 
contended that notice knowledge want authority the con- 
trolling feature cases this character. support thereof appel- 
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lant has cited Hill Syrup Co. American Savings Bank Trust Co., 
133 Wash. 501, 234 11, where held not liable bank which 
paid corporate checks drawn the president the corporation 
favor another corporation which had controlling interest, 
the ground that the bank had notice want authority 
draw the checks. The between that action and this 
quite obvious. There the checks were drawn one having authority 
draw the checks the corporation, but did not have authority 
draw the particular checks. This, however, was something that the 
bank that action could not know. Its duty was see that the 
was drawn one having authority sign the 
checks, and nothing but investigation would disclose 
whether each particular check was authorized the corporation. 

Here the indorsement was made one having authority under 
any conditions the checks belonging the corporation. 
The bank stands the same position with regard the indorse- 
ments the stores where the checks were first cashed. The parties 
eashing them had right assume that Culpepper was 
employed the California Co. also had authority in- 
dorse and its checks. employment furnishes apparent 
authority indorse checks, then business would safe. 

The observation the New York Court Appeals Standard 
Steam Specialty Co. Corn Exchange Bank, 220 478, 116 
case appeared that bookkeeper whose powers were limited 
placing rubber stamp indorsement the back checks belonging 
the and depositing them took several checks, indorsed 
them her own handwriting, cashed them with third parties, and 
kept the proceeds. The parties who cashed the checks presented 
them the defendant bank, which was not the depository bank. The 
bank collected the checks from the drawers. Neither the parties who 
first the checks nor the bank had any notice the fact that the 
indorsements were without authority were made for 
keeper’s personal benefit. Said the court: 


person taking checks made payable corporation which 
ean act only agents, does his peril, and must abide the 
the agent who indorses the same without authority, 
unless the corporation negligent (People Bank North America, 
supra [75 547]), otherwise precluded its conduct 
from setting such lack authority the agent Phillips 
584, Am. St. Rep. 596. the original indorsement was 
authorized, the diversion the funds after indorsement would not 
make forgery; but the original indorsement was unauthorized, 


4 
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parties dealing with the wrongdoer and innocent parties alike were 
bound know the lack the agent’s authority convey title away 
from the true owner any one. Cohen had power make deposits 
the Greenwich bank; she had power the even 
deposit them elsewhere for collection. She was mere conduit 
through which the checks received her employer passed her em- 
ployer’s bank for collection. The right endorse was mere in- 
the authority deposit. Banking customs 
authority indorse pro forma from the right make the deposit 
the the principal’s and may fairly said that 
the authority place this restrictive endorsement 
added nothing Cohen’s authority deposit the checks. The 
indorsement was necessary and customary incident the act 
making such deposits. business man who authorizes his clerk 
take his checks his bank for deposit does not vest her 
dangerous power preclude him from setting her lack 
authority she endorses his name thereon blank and innocent 
persons cash the checks for her without inquiry. The stringent rules 
agency and the arbitrary rules the law negotiable paper alike 
the principal from such unauthorized acts. greater au- 
thority has been conferred, expressly implication, the 
principal has been negligent has ratified, the conduct his agent, 
the law will not shield him; but here the facts are stipulated, and the 
only question law presented whether the indorsement the 
checks the plaintiff’s agent was without its authority, and therefore 
forgery. Precedent and the custom merchants alike indicate that 
the transaction was not mere diversion funds, and follows that 
the plaintiff may recover.’’ 


the same effect see Portland Cement Co. National 
Bank Denver, Colo. 334, 157 202, 1917A, 145, and 
Schaap State National Bank, 137 Ark. 251, 208 309, and 
eases there cited. 

The rule has been well stated note 1068, 
follows: 


individual, who has obtained possession check upon unauthor- 
ized forged indorsement the payee’s signature, and who collects 
the amount the check from the drawee, liable for the proceeds 
thereof the payee other owner, notwithstanding they have been 
paid the person from whom the check was obtained.”’ 


The note attached the well-considered Allen Men- 
delsohn Sons, 207 Ala. 527, 93, So. 416, 1063. 

The principle deducible from these premises and the universal 
weight authority that neither the good faith the bank nor 
its lack notice are material cases this character, and con- 
that this point not well taken. 
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Complaint also made that respondent should have instituted suit 
against the makers the checks upon the theory that the appellant 
bank had authority collect, and the checks, far respondent 
have not been paid. But whatever rights respondent 
possesses, whether sue the makers the checks, the appellant 
bank, the parties who originally cashed the checks, not material 
here. The question more properly is: Has the respondent right 
sue the appellant? The cases cited support this authority abun- 
dantly, and they are based upon the theory that the respondent may 
ratify the collection the checks, but deny that the appellant bank 
has any title the proceeds thereof. 

supra, this precise point disposed follows: 


conceded that the drawee bank would have cause action 
against the defendant error for the amount these checks. This 
upon the theory that they had never been paid, and that the plain- 
tiff could still recover the amount from the maker the checks, and 
that the maker turn could prevent the drawee bank from charging 
the amount his the plaintiff error had authorized 
the defendant error bank make these collections for it, the 
drawee bank could not recover back from the defendant error 
bank, and the maker the check could not prevent the payee bank 
from charging the amount its account. When the plaintiff 
error ratified this the same result follows, and, the de- 
fendant error bank not having accounted for the money (if 


the allegations the complaint are true), has its cause action 


Error also urged because the trial court refused admit evi- 
dence concerning what termed negligence upon the part the 
corporation failing strictly supervise, watch, and control the 
actions Culpepper. Negligence defense action this 
character. Culpepper had right indorse the checks 
the proceeds. was not claimed that there was any evidence even 
apparent authority other than his mere employment. Can one who 
takes from servant that beiongs the master heard 
upon demand the master for its return, ‘‘You were negligent 
trusting your 

The rule that one who acts upon the indorsement negotiable 
paper must ascertain its genuineness his peril. Independent Oil 
Men’s Ass’n Ft. Dearborn National Bank, 226 App. 570; 
Schmidt Garfield National Bank, Hun. 298, 252. 

Other assignments error have been considered and 
found unavailing the appellant. 

The judgment affirmed. 
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BANK DIRECTORS LIABLE FOR RECEIVING 
DEPOSITS WHEN BANK INSOLVENT 


Rich Hough, Supreme Court Kansas, 269 Pac. Rep. 


The directors bank, who knowingly receive deposits 
time when the bank insolvent, will personally liable for any 
loss sustained the depositors. Under Kansas statute directors 
will presumed have had knowledge the bank’s 
where they not make proper examinations the bank’s affairs 
and where the insolvency would have been disclosed such ex- 


against Hough, exeeutor the estate George Muller, deceased, 
and others. Judgment for plaintiffs, and defendants appeal. Affirmed. 

Benjamin Hegler, Roberts, and Roger Almond, all 
Wichita, for appellants Hough, executor the estate George 
Muller, deceased, Schaper, and Leonard Hatter. 

Chester Long, Houston, Austin Cowan, Claude 
Depew, James Morton, and Stanley, all Wichita, for ap- 
pellant Howard. 

Hart, Glenn Porter, Enos Hook, Edward Jamison, 
and Getto all Wichita, for appellees. 

HOPKINS, J.—These are statutory actions against the directors 
the Farmers’ State Bank Mulvane recover the amounts 
deposits made the plaintiffs while the bank was alleged in- 
solvent. Plaintiffs prevailed, and defendants 

The facts are substantially these: The bank’s business had been 
for several years Rosecrants, its The de- 
fendants had been directors for many years. The defendant Muller, 
who was past years age, died March 19, following the closing 
the bank, February 1926. had been failing health for two 
years, and was confined his house for six months preceding the 
failure; had not been the bank during that time. his death 
Hough was appointed executor his estate. The defendant 
Howard was vice-president and lived near Mulvane; had 
been director for years; and during the same time had been 
township trustee and assessor the township, which large 
part the city Mulvane. was engaged also stock raising and 
farming. Defendant Hatter was engaged operating meat mar- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 333. 
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ket Mulvane, and had been engaged for several years. The 
defendant Schaper was engaged farming, and his younger days 
had for several years been school teacher. 

Each testified substantially the same effect their procedure 
examining the affairs the bank. Meetings the board were held 
quarterly before the tenth the month, ordinarily the afternoon. 
these examinations the Rosecrants, wonld bring the minute 
book and read the minutes the last meeting. Various books were 
brought for examination, such the cash journal, the deposit journal, 
and the note case. The directors would look the daily journal 
see the statement the bank, would take the notes from the note 
one one, and discuss the ability the maker pay. The 
would fill out the statement sent the banking depart- 
ment for their signature. The directors made examination the 
register certificates deposit the other books the bank. 
appears that they very largely took the word the cashier that 
the statements were correct. They did not examine the vault ascer- 
tain customers had left bonds for safe-keeping. The bank was 
closed following examination the state banking department. 
There was evidence tending show that, the time the bank closed, 
$129,000 certificates deposit were found which were not the 
register certificates deposit; that notes were outstanding which 
were not the note totaling $185,000. was that 
some these were forgeries. the time examination the 
bank 1923, the loans amounted $55,000 more than the deposits. 
The bank examiner who made the examination that time testified 
that the reserve was short, and that approximately $15,000 paper 
was found, which was three months overdue. The defendant 
had deposit totaling $4,000, which was paid 
per cent. interest, through arrangement between him and the 
These certificates did not appear upon the regis- 
ter deposit. Charles and his wife owned 
certificates deposit totaling $1,700. was the father-in- 
law the defendant Hatter. These certificates were not shown 
the register certificates deposit. The evidence disclosed that if, 
any time, any the meetings the board directors, ex- 
amination had been made the register certificates deposit, the 
directors could have ascertained that such certificates were outstand- 
ing liability, and not shown the books the bank. 

The jury answered special questions the three cases the 
effect that was reasonably possible for each the defendants 
have examined into the affairs the bank and have ascertained 
and known its condition. the Rich Case they found that the 
directors the four regular meetings each year did not make 
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thorough examination; that defendants failed perform their duties 
required law not examining into the aifairs the bank 
thoroughly was reasonably possible all times subsequent re- 
quirements made the bank examiners their examination 1923; 
that defendants first had knowledge the the bank 
after the bank examiner had made his requirements the examina- 
tion October 29, 1923. 

contended defendants that there was honest effort 
their part perform their duties directors; that the statute does 
not fix any definite standard which the performance their duties 
directors could measured; that sections 9—163 and 9—164 are 
unconstitutional; that their provisions create conclusive presump- 
tion knowledge from failure examine, and because 
tion based upon presumption. 

$129,000 bore the signatures Rosecrants, cashier, and Alma 
Thompson, assistant cashier, and that the same witness 
mitted testify the reasonable cash value notes the bank 
the time they were delivered him. cannot sustain the con- 
tention. certificate deposit, far the issuing bank con- 
cerned, the nature promissory note pay certain amount 
money certain time certain rate interest, and, when 
these certificates were introduced evidence, the signatures the 
bank’s officials proven together with the dates issuance and date 
when they were due, they constituted least prima facie valid 
obligations and liabilities the bank. contended the de- 
fendants that these certificates had not been allowed the banking 
department, but appears that evidence that fact was intro- 
The defendants made offer prove they had not been 
allowed. The offer was refused, but was not followed 
sideration the motion for new trial. error therefore 
predicated for refusal the court receive it. Nor can the con- 
tention that the witness Barnes was not competent testify sus- 
tained. Without reciting detail the evidence showing his qualifica- 
tion express opinion, think was sufficient. 

support the contention that the statute unconstitutional, 
the defendants say: 


first section (R. 9—163, which, contend, 
creates conclusive presumption knowledge from the failure ex- 
amine, will noted that the statute makes only such directors 
liable assent the reception the deposits with knowledge 
the the bank. That being true, such 
case required prove knowledge insolvency and assent the 
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reception deposits, and want knowledge, and want 
would therefore complete defenses such action. con- 
tend that the Legislature cannot say that bank officer conclusively 
presumed have had such knowledge reason his failure 
examine the bank. The natural inference drawn from the fact 
that person has made investigation particular subject that 
knows nothing about the subject. this instance, the statute 
seeks reverse the natural order things creating 
presumption that officer who makes examination the bank 
knows that insolvent, such the case. The statute gives the 
officer opportunity show that had reasonable opportunity 
make investigation, and this court, construing the statute, 
held that, when examination made, immaterial that such 
examination, made, would have been 


The question was considered adversely defendant’s contention 
Ramsey Adams, 119 Kan. 844, 241 433, and 122 Kan. 
253 416. The later case was taken the Supreme Court the 
United States, where, its consideration, the court, among other 
things, said: 


said that 9—163, denies due process law 
conclusive presumption knowledge from ignorance and 


implying that the director knowingly assented deposit that 
should not have received, which knew nothing. <As 
9—164, said that facts are made prima facie evidence 
other facts that they have rational tendency prove. The law 
construed the Supreme ‘Court Kansas meets 
test the cases against the executor Kramer, because Kramer, 
although not ignorant ineapable knowledge thought 
the court first instance, was seriously ill the time the de- 
posits and seemed have much said his behalf, the actual 
state his knowledge had any 

said that the liability founded the statute upon the 
directors’ assent the deposit and that when this the ground the 
assent cannot proved artificial presumptions that have 
warrant from experience. But the short answer that the statute 
might have made the directors personally 
every case, had been minded, and that had purported 
so, whoever accepted the office would assume the risk. The statute 
short imposed liability that was less than might have been im- 
posed, and that being so, the thing the result 
reached, not the possibly inartificial clumsy way reaching it. 
without any mention assent presumptions prima 
dence the statute had said: director bank shall 
sonally liable depositors for every deposit the bank 
after has become insolvent, all objections would met the 
answer: You took the office those terms. The statute would 
none the worse allowed defense the single case the de- 
fendants having made honest examination and having been led 
believe that the bank was solvent. The mention assent and 
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evidence knowledge cannot pressed conclusions that the 
statute manifestly does not allow. The conclusions that, construed 
the state court, does impose, imposes however much may 
down the significance the assent knowledge which 
refers. matter law there nothing new charging 
party with knowledge what his duty know, this case the 
the bank, with assent deposits that must expect 
while the bank’s doors remain open. But the essential thing that 
whether roundabout perfectly natural way the statute has 
said you take the office you must take the consequence knowledge 
whether you have not. most contracts men take the risk 
events over which they have imperfect control. The 


While other questions presented have been considered, feel that 
further discussion would serve useful purpose. 
The judgment affirmed. 


STOCKHOLDER ADVANCING 
BANK NOT ENTITLED PROTECTION 
GUARANTY FUND 


State rel. Spillman Farmers’ State Bank Wolbach, Supreme 
Court Nebraska, 220 Rep. 569 


Upon the insolvency the Farmers’ State Bank Wolbach, 
the claimant sought recover amount money which 
alleged deposit within the protection the depositors’ 
guaranty law. The evidence showed that the claimant advanced 
the money the bank from time time tide over straitened 
into which had fallen. further appeared that 
the claimant was deeply interested the bank financial way, 
that was the owner large block the bank’s stock, and 
that his nephew was the bank. was held that the 
transactions between the claimant and the bank constituted loans 
the bank and not deposits within the meaning the de- 
positors’ guaranty law. Consequently the claimant was not en- 
titled have his claim allowed. 


Receivership proceedings the state, the relation 
Spillman, Attorney General, against the Farmers’ State Bank 


similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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Wolbach, wherein Kirk was appointed receiver, and wherein 
claim was filed James Bigelow. From the judgment, claimant 
appeals, and the receiver cross-appeals. Affirmed. 

Bell, St. Paul, and Prince, Grand Island, for 
appellant. 

Lanigan Lanigan, Greeley, and Skiles, Lincoln, for 
appellee. 


DEAN, J.—Some time February, 1925, the Farmers’ State 
Bank Wolbach, hereinafter called the bank, closed its doors and 
soon thereafter came into the hands Kirk, receiver. the 
present action James Bigelow, the claimant, seeks recover from 
the receiver approximately $33,484, which contends was placed 
him the bank, from time time, money deposited, and that 
therefore comes within the meaning and the protection the de- 
positors’ guaranty law. The claimant also seeks recover lawful 
interest thereon until paid. his petition pleaded separate 
causes action. Two these were allowed the district court 
valid claims against the depositors’ guaranty fund. One these 
the sum $600 and the other the sum $573, both claims 
allowed aggregating $1,173. The receiver joins statement with 
counsel for the guaranty fund, wherein agreed that the two claims 
allowed the court are ‘‘not contested.’’ follows that the 
claims allowed will not further noticed here. All the re- 
maining certificates deposit, whereon the claimant seeks re- 
cover approximately $32,311, were disallowed claims against the 
depositors’ guaranty fund, but were allowed general claims against 
the bank. From the above noted disallowance payment very 
large part his claim from the bank guaranty fund the claimant 
has appealed. 

Aside from the two which were allowed, noted above, 
the main question now before this: Did the remainder the 
money which was placed the bank question here the claimant 
constitute loan money the bank, did constitute deposit 
within the meaning the bank guaranty law? The record replete 
with evidence which was submitted, both the claimant and his 
nephew, Kernodle, the latter being cashier the bank when 
closed its doors, all which goes show that the so-called deposit 
does not come within the protection the depositors’ guaranty fund. 
The record contains more than 100 letters which passed between the 
claimant and the respect the conduct the bank’s busi- 
ness, and these letters likewise support the proposition that the moneys 
placed the bank from time time the claimant, his 
tion, were not deposits, but were loans made claimant the bank 
tide over the straitened into which had fallen. 
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The letters, and other the evidence, all show that the claimant 
was deeply interested the bank financial way and that was 
the owner large block bank stock, namely, upwards shares. 
Following are excerpts from some the letters that passed between 
claimant and the the bank and which claimant wrote: 


Tommy: have your letter and note what you say and 
must confess that another surprise, took from your last 
letter that you could get little more money from Omaha and did 
not think you would need more. had presumed that with the hogs 
and cattle you told were there for sale, would pull you through. 
hardly see how can come down there, have not the money 
spend, and ean see good it, have about gone limit 
told you when you were here. have sold all bonds having sent 
the last yesterday $87 per hundred order meet some interest 
that have pay July and have borrowed heretofore all 
eared to, the limit. may able squeeze out couple 
thousand more, but you have close and burst busi- 
ness also, why might well stop now.’’ 

Tommy: received your letter and also note what you 
said your conversation. sending under separate cover letter 
the bank with draft and you leave the letter where your as- 
sistant see it. course some hot air. Money tight 
here and hard up. Had borrow 20M yesterday. Therefore 
get along with little you can, but you need help let 


Under date August 21, 1921, letter was written the cashier 
Bigelow, wherein among other things this said: 


received your letter and glad hear from you, 
and would have been glad (you) had come down had been you 
This has been the hardest year that ever put 
trying something and could not make but very little progress 
rather the progress that wanted to. know going 
have have little money but don’t think will have very much 
for just will not loan any. wish would not have have more 
for regret just much any one can but still help it. 
have tried make every effort count since year ago but condi- 
tions have been different from anything ever saw that was im- 
possible what you wanted do. Our reserve off about $3,000 
$4,000 the last month which puts below the requirements 
want ask you help us.’’ 


Under date April 14, 1915, the cashier wrote claimant and, 
among other things, this appears: 


Uncle: are going have meeting today and get 
matters settled some way. looks now there only one way. 
Smith went after Thompson for talking you when you were here 
without having him present. under such conditions very im- 
portant that get rid such unsettled conditions. possible that 
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might want $5,000 the same the amount you have already helped 
with. will not want unless absolutely necessary. Our 
reserve has gone down quite little past few days and Smith 
goes out natural that will hurt all and take all that 
has here, which about 


Other letters like import passed between claimant and the 
all which, addition the oral evidence, show that the 
claimant was vitally interested the management the bank from 
early date until closed its doors. 

Section 24, 30, Laws 1925, among other things, provides: 


priority shall allowed which based upon any 
evidence indebtedness the hands originally issued any 
stockholder, officer employee such bank, which represents money 
obtained such stockholder, officer, employee, from himself some 
other person, firm, corporation bank lieu for the purpose 
effecting loan funds such failed bank.’’ 


The following citations authority support the which 
have reached the present case. State Atlas Bank, 114 
Neb. 646, 209 333, held: 


where stockholder state bank, with knowledge 
and request the bank officials obtains and places the eredit 
the bank money, enable the bank meet pressing obligation, 
and where the money not the command the bank, 
for the use, safe-keeping convenience the stockholder. the 
ordinary and usual course business, such transaction does not con- 
stitute good-faith deposit, within the meaning the guaranty fund 
law, and not protected the depositors’ guaranty fund.’’ 


See, also, State Atlas Bank, 114 Neb. 650, 209 334; Iams 
Farmers’ State Bank, 101 Neb. 778, 165 145. 


guaranty law, the term ‘deposit’ understood section 8033, 
Comp. St. 1922, necessary that money its equivalent shall 
intention and effect placed the command the bank under 
which not transgress limitations the bank 
guaranty State Farmers’ State Bank, 111 Neb. 117, 196 
908. 


First Nat. Bank Hirning, 417, 204 901, the 
held: 


loaning money bank with full knowledge that bank 
unsafe, enable its officers depleted reserve, for some 
other use bank, and not for safe-keeping convenience him 
depositor, though form transaction appears deposit, not ‘de- 
positor’ entitled participate guaranty 
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view the facts the present case and the law applicable 
thereto, hold that the money placed the bank the claimant, 
except the sum $1,173, which reference made herein, does not 
constitute deposit within the meaning the bank guaranty law, 
but was merely loan money the bank and not protected 
the bank guaranty law. Comp. St. 1922, 8033. 

conclude that the judgment the district court right and 
must and hereby all things 

Affirmed. 


NOTE GIVEN VIOLATION BLUE SKY 
LAW 


McCornick Co., Bankers, Tolmie Bros., Supreme Court Idaho, 
269 Pac. Rep. 


promissory note, given violation blue sky law, may 


Action promissory note MeCornick Co., Bankers, cor- 
poration, against Tolmie Bros. and others. Judgment for defendants, 
and plaintiff appeals. Reversed and remanded, with directions. 

Gustin Pence, Salt Lake City, Utah, and Johannesen, 
Idaho Falls, for appellant. 

Ricks, Rexburg, and Miller, St. Anthony, for 
respondents. 


BAKER, C.—Plaintiff sued recover judgment upon promissory 
note executed defendants Shelley, Idaho, payable themselves 
the Pingree National Bank Ogden, Utah, them indorsed and 
purchased plaintiff from the holder. Plaintiff alleged purchased 
the note before maturity, for value and without notice, and that 
claimed the benefit and relied upon the laws the state Utah 
and the decisions the Supreme Court that state relating con- 
tracts that character. The defenses urged were: (1) That the note 
was given for stock the Pingree Sugar Co. purchased defend- 
ants result their reliance upon false representations made 
them the financial ability the company and the value its 
stock; (2) failure consideration that the company was insolvent 


similar decisions see Banking Law Journal Digest (Third 
Edition) 500. 
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and its stock valueless; and (3) the failure the sugar company 
sky each defense was particularly alleged that the note 
contained provision authorizing extension time for payment and 
that the note was therefore nonnegotiable. Upon the first trial judg- 
ment was entered, direction the court, favor the plaintiff. 
The defendants were successful appeal (42 Idaho, 243 355), 
and the cause was remanded for new trial. Upon that appeal the 
court held that the defense failure consideration was not sus- 
tained and that defense now eliminated. 

Upon retrial the complaint was amended particularly set 
out section 4030 the Compiled Laws Utah 1917, which iden- 
tical with 5868, and reference was made the decision 
the Supreme Court Utah the MeCornick Co. Neilson, 
reported 233 page 122, construing that statute. There was 
offered the second trial the the evidence taken the 
former hearing, together with some other evidence consisting prin- 
cipally the Utah statute and decision referred to, stipulation that 
the Pingree Sugar Co. had not complied with the ‘‘blue sky 
and positive testimony the officer the plaintiff that when the 
note was purchased had notice infirmities the instrument. 

the first trial there was proof neither the Utah statute nor 
the decision the Supreme Court that state. When the evidence 
was submitted the court sustained defendants’ motion for directed 
verdict, which was accordingly returned, and judgment was entered. 
The plaintiff has appealed. 

The controlling assignment error that the court erred de- 
ciding that the negotiability the note was determined the law 
the state Idaho where dated and made and not the law 
Utah where payable. The parties agree that, the law Idaho 
controls, the judgment should affirmed, and, the law Utah 
governs, the appellant entitled judgment. 

The respondents contend that the nonnegotiable character the 
note was determined the court the previous hearing, that such 
decision has become the ‘‘law the and that further investiga- 
tion the question foreclosed. The trial court adopted 
that view. The statement relied upon respondents found 
page volume the Idaho reports and is: ‘‘The form the 
note has been determined this court render nonnegotiable.’’ 

The court did not pass upon determine whether the note was 
Idaho contract Utah contract. was not determined whether 
the law the place the execution the note the law the 
place payment controlled. There was proof the Utah statute 
decision, the conflict the laws the two states was not apparent 


q 
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and there was oceasion determine which law governed. 
cision that the note governed the law Utah would not in- 
consistent with the statement the court referred constitute 
re-examination the question there decided. This 
peatedly held that the doctrine the the case’’ extends only 
questions actually presented and passed upon 
sarily involved the former appeal. Blackman, Idaho, 
Nampa Meridian Irrigation Dist., Idaho, 422, 131 Weil 
Defenbach, Idaho, 37, 208 1025. 

the Idaho law governs, the note is, stated the former ap- 
peal, nonnegotiable reason the provision authorizing extension 
time for payment. The proof that, under the Utah statute in- 
terpreted the Supreme Court that state the case MeCornick 
Co. Nielson, supra, the provision does not render the note non- 
negotiable. 

There but little dissent from the proposition that the negotiable 
quality note determined the law the place payment 
and not the law the place where written, signed, dated. 
the absence clear proof, different the pre- 
sumption the parties intended that the law the place payment 
Citizens’ National Bank, Kan. 688, 206, (N. 8.) 
665, and note; United Bank Trust Co. MeCullogh, Neb., 212 
762; Barger Farnham, 130 Mich. 487, 281; Bom- 
bolaski First National Bank. Ind. App. 172, 101 837, 
103 422; Stevens Gregg, Ky. 461, 775; Lienkauf 
Banking Co. Haney, Miss. 613, So. 626; note, 
640, 166 924, and Utah State National Bank Stringer, Idaho, 
599, 258 522, recognized the rule that the law the place pay- 
ment controls and fully payment notes made Idaho, 
but payable elsewhere, though such notes their terms violated the 
usury statutes this state. The note question Utah contract, 
negotiable under the laws that state, and will that 
quality here. The trial court was the opinion the negotiability 
the note should determined the Utah law, but regarded the 
statement made the court former hearing decisive that 
question. 

That note was executed transaction which offended the 
law this state not available defense against the 
note, negotiable and the hands holder due course. 
Ashley Rumelin Brady, Idaho, 160, 238 314; Butte Ma- 
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chinery Co. Jeppesen, Idaho, 642, 241 36; Evans Wood, 
Idaho, 679, 241 609. 

There nothing the record impeach discredit the showing 
made appellant want notice show that not all 
respects holder due course. Under the rules announced this 
State Bank Taber, Idaho, 723, 145 1090; 
First National Bank Pond, Idaho, 770, 230 344; Utah State 
Nat. Bank Stringer, supra; Butte Machinery Co. Jeppesen, supra 
—we recommend that the judgment appealed from reversed, with 
costs appellant, and that the cause remanded the trial court, 
with enter judgment favor the appellant for the 
full amount due the note, with attorney’s fees, fixed the 
court. 


BANK PURCHASING NOTES FROM CASHIER 
HELD CHARGEABLE WITH KNOWLEDGE 
DEFECTS 


Brownell Ruwe, Supreme Court Nebraska, 220 Rep. 588 


Where bank who the sole managing officer the 
bank, purchases from himself for the bank notes payable him 
and the bank ratifies the transaction and brings suit the notes, 
chargeable with his knowledge defects the notes. 


Action Brownell, Receiver the First National Bank 
Nickerson, against Herman Ruwe. From judgment for plain- 
tiff and order overruling his motion for new trial, defendant 
appeals. Reversed. 

Gray, Brambaugh MeNeil, Kubat, and Kaley, all 
Omaha, for appellant. 

Courtright, Sidner, Lee Gunderson, Fremont, and 
Skiles and Beynon, both for appellee. 


BEGLEY, District recover upon 
sory notes for $2,500 each. The defense was lack consideration and 
fraud the inception the notes. 

close testimony the trial court directed verdict for plain- 
tiff for the full amount, and from the overruling the motion, for 
new trial and judgment thereon, the defendant appeals. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 483. 


THE BANKING LAW JOURNAL 


The pleadings and evidence disclose that March 19, 1918, the 
‘Lion Bonding Surety Co. duly its capital stock from 
$252,000 $1,000,000, and gave option Gurney and 
Van Wyck for the purchase the authorized addition 
price $145 share, net the company. Gurney and Van Wyck 
organized the Bankers’ Sales partnership, sell the stock 
$200 share. Gurney and Van Wyck were officers the Lion 
Bonding Surety Co., and Gurney was also president the First 
Bank Nickerson, and also interested financially some fourteen 
other banks. July 18, 1918, one Negus appeared de- 
fendant’s farm home, representing himself First 
Bank Nickerson, and that was acting for the Bankers’ Sales 
Ageney selling stock Lion Bonding Surety Co, and that 
the sales were being made through the banks the state 
Nebraska said ageney, without commission. further 
represented that the stock was worth $200 share that 
the Lion Bonding Surety Co. paid per dividends quarterly 
thereon; that the company was protected the state guaranty fund, 
and same state banks; that the stock cost the Bankers’ Sales 
Agency $200 share and was being sold without commission through 
the banks the state; that all money invested stock would 
refunded purchasers days’ notice; that said statements were 
false, and reliance upon the same defendant purchased shares 
said stock and gave four notes payment the sum $2,500 
each, due six months after date, payable Negus. Two notes 
were sold bank Arlington, and subsequently paid defend- 
ant, and the other two were renewed from time time the name 
Negus and are the two involved this suit. 

Plaintiff receiver contends that the First Bank Nickerson pur- 
chased the original notes question from Negus July 19, 1918, 
for value, the regular course business, and without notice 
defenses infirmities therein, and has always been the owner the 
renewals, including the ones here suit; and further contends that 
defendant estopped make defense this action reason 
having previously elected bring action damages against the 
Bankers’ Sales Agency, Negus and Taylor, the district 
court for Douglas Nebraska, which suit still pending. 

Fraud the inception the notes was proved, and the only 
question for determination whether there was evidence 
the jury whether not plaintiff bank was holder due 
course. The question determined is: Was the knowledge 
Negus, the cashier, imputed the bank when sold his own notes 
the bank, thus acting for himself seller and also for the bank 
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The original notes were not indorsed the bank Negus 
July 19, 1918. certificate deposit was made out stating that 
Ruwe has deposited this bank twenty-five hundred 
dollars, payable the order Bankers’ Sales Negus’ 
name nowhere appears the transaction the bank’s books. When 
the notes came due Negus each time personally secured renewals 
his own name, and defendant had knowledge that the bank was 
claiming any interest the notes, that the representations its 
were false, until after the last renewal was given. 

The rule well established that knowledge officer bank, 
while acting beyond the scope his authority, not im- 
puted the bank, and this especially true when the agent en- 
gaged independent fraudulent scheme. But have different 
situation the present case. Here the bank seeking enforce 
contract made its who was its sole managing officer, and 
which was later purchased from said officer the bank. cashier 
was the duty Negus pass upon all paper and the discounting 
all notes. When dealt with himself there was none other com- 
municate with, nor any one from whom knowledge could 
What knew individual was also bound know 
cashier. When officer acting both for himself individual 
and manager banking corporation, the purchase note 
from himself the bank, and his action that behalf adopted 
the bank, his knowledge man equally his knowledge 
eashier. First Nat. Bank Erickson, Neb. 580, 387; 
State American State Bank, 108 Neb. 92, 187 757; Id. 108 
Neb. 111, 187 762; Id., 108 Neb. 119, 187 765; Id., 108 
Neb. 129, 187 769 (four First Nat Bank Burns, 
State Bank Kohler, 159 Minn. 35, 198 413; Louisa 
County Nat. Bank Burr, 198 Iowa, 199 359; Emerado 
Farmers’ Elevator Co. Farmers’ Bank, 270, 127 

Claim made appellee herein that Anderson, assistant cashier, 
transacted the business the purchase the notes and Negus only 
acted for himself seller. not think this position tenable. 
Negus was the superior officer, whose duty was discount paper 
notes. transactions where was present, cannot 
superseded authority inferior officer. What Anderson did 
was merely under the direction Negus. State American State 
Bank, 108 Neb. 129, 187 769. say that Negus stepped aside 
his duties cashier while the notes were being purchased would 
sufficient suspicion put the assistant cashier in- 
quiry any defenses which might raised against the notes. 
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The filing suit against other parties the defendant 
damages caused their deceit selling the stock question 
not such election remedies will prevent the defendant here- 
from setting defense want consideration and fraud 
when sued upon the notes thus secured. The actions are between 
different parties, and the defendant had paid two the notes which 
are not involved this action. The positions are not inconsistent. 

The case should have been submitted the jury and the court 
erred directing verdict for the plaintiff. The judgment there- 
fore 

Reversed. 


BANK NOT ENTITLED RECOVER ACCOM- 
MODATION NOTE 


Central National Bank Waco Lawson, Court Civil Appeal 
Texas, Rep. (2d) 915 


action brought national bank note the defense 
was the note was given for the accommodation the bank 
and that the maker had received consideration therefor. 
appeared that prior the execution the note question the 
national bank examiner had insisted that the bank charge off its 
books $16,000 note executed corporation. The president 
the bank and the defendant were stock holders this 
The president requested the defendant execute note for $16,- 
000 accommodation the bank and told the defendant that 
would not called pay the note and that the bank would 
the money from the few days and apply 
the note. was held that since the bank was simply accom- 
modation maker the note and the note was accepted the 
president the bank with full knowledge thereof, and without 
any consideration being paid the defendant, the bank could not 
hold the defendant liable the note. 


Suit the Central National Bank Waco against Lawson. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Spell, Naman Penland, Waco, and Harry Jones, Houston, 
for appellant. 

Tirey Tirey and Bryan Maxwell, all Waco, for appellee. 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 48. 
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BARCUS, J.—On March 11, 1925, appellant instituted this suit 
against appellee recover judgment $16,000 note which appellee 
executed and delivered appellant November 13, 1920, payable 
four months after date. Appellee admitted the execution the note, 
but claimed that was not liable because was accommodation 
note executed appellant bank without any consideration. order 
obtain the opening and closing the trial the case, appellee un- 
der Rule for District Courts, admitted appellant’s cause action, 
except far might defeat same whole part the 
facts set his answer. The cause was tried jury and sub- 
mitted the following special issue: 


the time the defendant Lawson signed the note sued upon, 
did the plaintiff bank, through its president, agree 
with the said Lawson that he, the said Lawson, would 
upon pay the same, any part thereof nor any interest 
thereon, and that the said Lawson was simply lending his name the 
bank that manner for the purpose relieving the plaintiff bank 
from criticisms, being made the bank 


which the jury answered: The trial court entered 
judgment refusing appellant recovery. There was other special 


issue requested, and criticism made this court 
the manner and form the issue submitted. 

Appellant contends that, reason appellee havi ing admitted its 
action, was entitled peremptory instruction the 
theory that appellee had made written contract pay the $16,000, 
and could not oral testimony vary the terms thereof. overrule 
this contention. seems well-settled principle law that, 
unless the question innocent purchaser involved, oral testimony 
admissible for the purpose showing the real consideration for 
note and show that promissory note was only accommodation 
note, given without any consideration. Central Bank Trust Co. 
Ford (Tex. Civ. App.) 152 700 (error refused); Branch 
Howard, Tex. Civ. App. 271, 478; Waters Byers Bros. 
Co. (Tex. Civ. App.) 233 572. 

Appellant contends that, reason appellee having, under 
Rule 31, admitted its cause action, could not establish any fact 
against the written promise pay which would defeat its recovery. 
overrule this contention. Appellee simply admitted all the facts 
necessary for appellant have proved order entitle 
judgment, namely, that had executed the note controversy, his 
alleged defense being that was accommodation note, given with- 
out any consideration, and therefore unenforceable against him ap- 
pellant. Smith Traders’ Nat. Bank, Tex. 541, 221; 
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Swift Henry Livestock Commission Co. Mounts (Tex. Civ. App.) 
295 932 (error refused). 

Appellant contends that there was evidence authorizing the 
trial court submit any issue the jury. overrule this con- 
tention. was shown without dispute that the Arrow Refining Co., 
corporation, owed the appellant bank note for $16,000, which was 
past due. president appellant bank, and ap- 
pellee Lawson each owned stock the Arrow Refining Co. The na- 
tional bank examiner was insisting upon appellant bank getting rid 
the $16,000 note the Arrow Refining Co., together with all its oil 
company notes, and was demanding that same collected charged 
off the books, regardless the security the bank might have there- 
for; the examiner taking the arbitrary position that national bank 
should not hold that class and character paper. The president 
the bank, well the directors thereof, thought the Arrow Refining 
Co. note was perfectly good. The president the bank, being the 
only witness who testified with reference thereto, stated that, the 
time the bank examiner required them this note charge 
same off, thought the Arrow Refining Co. was worth $250,000 
$300,000 above its liabilities. Appellee testified that Mr. MeCullough, 
the president, and were good friends, and that had absolute con- 
fidence Mr. that Mr. told him the bank 
examiner was there and had required the bank charge off the $16,000 
note the Arrow Refining Co.; that said was 
president the bank, and could not give his note therefor, and 
asked lend name note for few days. Mr. 
asked sign the note for $16,000 the bank, 
and told that would not pay the note, and would 
not assume any liability thereby, and that would accommoda- 
tion the bank; that the bank would the money from the 
Arrow Refining Co. few days and apply same the 

Mr. Lawson testified did not receive anything for signing the 
note, and that the Arrow Refining Co. note payable the bank for 
$16,000, which was secured number collateral notes, was not 
delivered him, and that did not receive anything any kind, 
class, character from the bank the time executed and delivered 
the note the bank; but that signed same simply accommoda- 
tion the bank. Mr. testimony differed materially from 
that Mr. Lawson. This, however, simply raised issue fact for 
the jury’s determination. Under Mr. Lawson’s testimony, which the 
jury had right believe, was simply accommodation signer 
the note controversy, and same was delivered to, and accepted by, 
the president the bank with full knowledge thereof, and without 
any consideration being paid him therefor. 
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signer note one who receives nothing therefor, section 29, art. 
5933, Revised Statutes, and not liable the payee the note, 
subdivision 64, art. 5936; King Wise (Tex. Com. App.) 282 
570; Central Bank Trust Co. Ford (Tex. Civ. App.) 152 
700. 

Appellant contends that notice president 
the bank was not notice the bank, Mr. was 
interested the Arrow Refining Co., and the transaction was one 
which personal interests were adverse those the 
bank. overrule this contention. The record shows that Mr. 
Cullough was, and had been for long time, the active president 
appellant bank, and performing the duties required him such. 
testified that was stockholder the Arrow Refining Co., and 
was the treasurer thereof, but that did not have any duties per- 
form treasurer. There nothing show that the transaction 
question was any way adverse the interests the bank the 
interests the Arrow Refining Co. his testimony, the 
Arrow Refining Co. note was perfectly good, and was legitimate 
loan, but same had taken out the arbitrary ruling 
the bank examiner. The Supreme Court, Goldstein Union Na- 
tional Bank, 109 Tex. 555, 213 584, under facts much weaker 
than those this case, held that notice Mr. Walker, the president 
the bank, who was joint Signer the note controversy, was 
notice the bank, and that the mere fact that the president the 
bank might indirectly interested the matter would not destroy 
the notice the bank which was president. Where president 
bank officer another corporation, and the two corporations 
deal with each other, does not follow, matter law, that notice 
the president not notice the bank. City National Bank 
Merchants’ Planters’ National Bank (Tex. Civ. App.) 105 
338; Cherry First Texas Chemical Mfg. Co. (Tex. Civ. App.) 144 
306 (error County Bank Central State 
Nat. Bank, Tenn. 152, 177 77; 14A 125; 444. 

The jury having found that the appellant bank, through its presi- 
dent, agreed with appellee, the time signed the note con- 
troversy, that appellee would not called pay same, any 
part thereof, and that appellee was simply lending his name ap- 
pellant for the purpose relieving appellant bank from criticism 
the bank examiner, and said findings being supported the evidence, 
there was error the trial court’s rendering judgment denying 
appellant recovery. 

have examined all appellant’s propositions, and same are 
overruled. The judgment the trial affirmed. 
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LIABILITY BANK FOR LOSS INVESTOR 
ACTING ADVICE BANK’S OFFICERS 


Martin Gotham National Bank, New York Court Appeals, 162 
Rep. 


Two employees the defendant bank persuaded the plaintiff, 
misrepresentations, loan $15,000 construction company 
which the two employees were personally 
this amount was used pay note the company 
held the bank. The plaintiff lost some $9,000 result the 
transaction. was held that the bank was not chargeable with 
notice its employees’ unauthorized acts and that was not liable 
the plaintiff for his loss. The bank was, however, held liable for 
the amount which received payment the note. 

NOTE: The opinion the Appellate Division the Supreme 
Court, which here modified, was published the August, 1927, 
issue the Banking Law Journal page 645. 


Action Miles Martin, against the Gotham National 
Bank New York and others. Judgment the Special Term (126 
Mise. Rep. 211 828), favor plaintiff was affirmed 
the Appellate Division (220 App. Div. 541, 221 661), and 
defendants appeal. Judgment modified, and, modified, affirmed. 

Leonard Bisco, Brooklyn, and Posner, New York 
City, for appellant. 

Levy, George Gordon Battle and Ludlow Fowler, all 
New York City, for respondent. 


O’BRIEN, J.—In April, 1923, the Montville Construction Co. 
owed the Gotham National Bank $2,450 note. The collateral 
security was worthless, and the note was overdue, and had been pro- 
tested. Charles Banning held position assistant vice- 
president the bank, and Henry Lockwood was employed 
special representative. Each was empowered collect notes payable 
the bank. Individually and personally each held financial interest 
the Montville Construction Co., and had induced several persons 
loan money it. fact, the $2,450 had been loaned the bank 
upon Banning’s recommendation. 1923, the construction 
company agreed elect Lockwood vice-president and treasurer, 
issue him shares its preferred stock, and pay him per- 
centage its profits. Banning, arrangement made the same 


similar decisions see Banking Law Journal Digest (Third 
Edition) 867. 
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day with Lockwood, acquired half interest such moneys might 
received Lockwood. 

During the first week April, plaintiff, the suggestion 
friend, called upon Banning, stated that was seeking in- 
vestment for his funds, and requested Banning’s advice. The rela- 
tions between Banning and plaintiff were purely personal, and arose 
from their acquaintance with that common friend. The bank was not 
concerned. Banning referred plaintiff Lockwood, and, April 
10th and plaintiff first met. Banning and Lockwood recommended 
the Montville Co. safe investment, and April 
13, was executed plaintiff, Banning, Lockwood, and 
the company. Lockwood, vice-president the 
tion company, executed behalf that corporation. This agree- 
ment, after reciting the existence Banning’s and 
terest the construction company and the desire the parties 
finance that company and profitably manage its business, provides 
for loan $15,000 plaintiff the Montville Construction Co. 
return for 90-day note for that amount made the corporation, 
indorsed its president, and secured chattel mortgage. the 
same day second agreement was executed plaintiff, Banning and 
Lockwood. This second contract recites the former one that date 
and the fact the absence the president and his consequent in- 
ability indorse the note, and provides for the immediate advance 
the corporation plaintiff $10,047.50 return for note for 
that amount executed Banning and Lockwood and payable April 
20th. This note was surrendered and canceled plaintiff upon 
delivery him the note for $15,000, provided for the earlier 
agreement the same day, and upon delivery such note plaintiff 
was advance the balance the $15,000. The agreement explicitly 
states that $7,000 the $10,047.50 was used immediately for 
the liquidation the corporation’s debts, which were then due and 
payable. Plaintiff loaned the $10,047.50 the construction com- 
pany giving Lockwood, who was its treasurer, and Banning 
and Lockwood gave their note him for that amount. 
tiff’s presence, Lockwood paid off $7,000 obligations the Mont- 
ville Company. Among such obligations was the $2,450 note held 
the Gotham Bank. Plaintiff later paid the balance the $15,000 
Montville Company, and the $15,000 note provided for the agree- 
ment April was indorsed the president that and 
delivered plaintiff. The note for $10,047.50 executed Banning 
and Lockwood was returned them plaintiff. The court has 
found that all the $15,000 was expended payment the Mont- 
ville Company’s debts, except $5,681.31, which was returned plain- 
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tiff. Judgment for $9,318.69 was directed against Banning, Lock- 
wood, the construction company, its president and the Gotham Na- 
tional Bank. The bank-appeals. 

The finding the courts below that plaintiff was induced 
make the $15,000 loan the construction company reason 
Banning’s and Lockwood’s fraudulent representations concerning that 
company’s financial resources, and that the bank knew that the repre- 
sentations were false. Additional findings are the effect that Ban- 
ning and Lockwood were acting for the benefit the bank 
effort $2,450, that they made the fraudulent representations 
order that the construction company might obtain money out 
which pay its note the bank, and that the whole advance 
$15,000 was made plaintiff upon the strength the false repre- 
sentations made Banning and Lockwood the course their 
efforts help the bank. 

matter law, the finding concerning the bank’s knowledge 
must rejected. The bank could possess knowledge the trans- 
action, except such might acquire through agents acting within 
the scope their authority. None its officers employees, except 
Banning and Lockwood, ever heard the elaborate plan which 
plaintiff was parted from his money. The issue narrowed, there- 
fore, inquiry whether two employees possessed implied 
authority engage the complicated process 
holders and officers corporation, and procuring loan $15,000 
that corporation order that might become able pay debt 
$2,450 the bank. They were empowered collect notes payable 
the bank. Their authority perform that duty must, however, 
limited power such usual and ordinary among minor bank 
officials and employees. Taylor Commercial Bank, 174 181, 
185, 726, 783, Am. St. Rep. 564. They would 
not have represented the bank, if, using their personal funds, they 
had embarked joint venture real estate stock speculation 
with the bank’s debtor the end that the debtor could reap profits 
and discharge his obligation the bank. They could not travel 
some remote corner the earth inspect property worth huge sums 
and take possession behalf the bank exchange for the 
discharge paltry debt due the bank. They had the right 
only such things banking practice and business custom recognize 
adequate. They could interview the debtor, notify him the 
passage time which his debt had grown overdue, consult at- 
torneys, receive payment, surrender cancel the note after pay- 
ment, give receipts, and through the usual routine collection. 
The exertion the collector must bear some fair relation the sums 
collected. The proportion between the effort and the result must rea- 
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sonable. Execution unusual and extraordinary designs nob com- 
mensurate with small achievement. Subordinate employees have im- 
plied power endanger the capital and surplus their principal 
extravagant attempt collect small debt. Banning and Lockwood 
transgressed every boundary which their authority was confined. 
The bank not answerable for their representations plaintiff. 
They had right, even they had acted honestly, make such 
representations behalf the bank for the achievement such 
result. Their knowledge the false representations which plain- 
tiff was induced loan $15,000 the construction company not 
the bank’s knowledge. 

The additional findings that Banning and Lockwood were acting 
for the benefit the bank and that the whole $15,000 loan was made 
the course their efforts help the bank result from false 
emphasis and wrong perspective. individuals who were 
financially interested the construction company wished finance 
and profitably manage its These facts are recited 
the preamble the first agreement with plaintiff. The 
first step essential that end was pay the construction company’s 
debts. The second agreement April provides for the payment 
approximately $7,000 for the immediate liquidation certain out- 
standing obligations. The court has found that from this sum the 
construction company paid $2,038 Progressive Clay Co., $2,450 
the Gotham National Bank, $418 for payroll, $483.60 for employers’ 
liability insurance, $1,500 George Merritt, and $536 firm 
attorneys. say that Banning and Lockwood were acting for the 
benefit the bank is, sense, true. Equally true would find- 
ing that they were acting for the benefit the other creditors whose 
debts were paid from the $7,000 fund. accurate perspective 
observed, see these two men primarily working for, and promoting 
the benefit of, the construction company which they were financially 
interested. Only incidentally were they endeavoring assist the 
bank. Incidental help the bank and the other was thought 
vital the rehabilitation and prosperity the construction com- 
pany. The court found that Banning and Lockwood had been in- 
formed its president that the payment $7,000 pressing debts 
would enable complete its contracts and make money. They 
were personally engaged fraudulent transaction which they 
planned primary benefit for themselves. The presumption that 
under such they disclosed the bank all the facts 
that came their knowledge longer prevails. Notice the bank 
rest only upon such presumption. Allen, 151 
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Bienenstok Ammidown, 155 47, 60, 321. 

The bank not liable for the acts its employees acting beyond 
the scope their authority and engaged the commission 
fraud. Deyo Hudson, 225 602, 122 635. 
Its standing this respect the same that the other creditors 
who were paid from the fruits this dishonest scheme. If, however, 
any creditor accepted payment his debt with knowledge that the 
money used pay had been fraudulently obtained 
must answer the extent that amount. Upon this principle, 
the bank liable for the $2,450 accepted through its duly 
accredited agent who had knowledge the fraud. Lockwood, 
treasurer the Montville Construction Co., paid himself, special 
representative the Gotham National Bank, the amount due the 
note. the bank’s agent, was empowered receive it. With 
knowledge the fraud paid the bank. His knowledge, while 
acting within the scope his employment, must imputed the 
bank. 

The judgment the Appellate Division and that the Special 
Term should modified reducing the plaintiff’s recovery 
sum $2,450, with interest thereon from April 1923, and costs 


Special Term, and, modified, affirmed, without costs 
appeal either the Appellate Division this court. 


